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I. Introduction

Peaceful protests and demonstrations have always been an essential means of the social, economic,
and political transformations that have characterized human history. We owe many of the advancements
that have benefited humanity, including the world’s human rights victories, to courageous individuals who
joined others in protests and mass demonstrations. We cannot think of the women’s rights movement, the
labor rights achievements or any of world’s struggles against slavery, apartheid, colonialism, discrimina-
tion, and political oppression without protests.

Recent years have seen a continuous rise in protest movements, with mass demonstrations erupting al-
most daily worldwide for various causes. Protests are also growing in complexity. Digital technologies have
brought enormous opportunities for organizing, participating in, and reporting on protests, but have also
introduced risks as well as tools for government repression. Protests that use civil disobedience and non-vi-
olent direct-action tactics are becoming increasingly common and creative, particularly within the racial
justice, feminist, and environmental movements. At the same time, protesters are navigating an increasingly
restrictive legal environment, including outright bans or complex authorization and notification procedures,
and face stigmatization, shocking brutality, criminalization and digital censorship and surveillance.” The
COVID-19 pandemic exacerbated some of these constraints, with emergency regulations used as pretext to

further clampdown on protests in various countries.

These trends have garnered new attention from legal practitioners and human rights defenders inter-
ested in supporting peaceful protesters and ensuring national legislation, policies and practices affecting
peaceful protests comply with human rights principles and norms. In particular, the last decade has seen in-
creased efforts by civil society organizations to use courts (domestic and regional), as well as international
human rights bodies, to advance protection of human rights in the context of peaceful protests.

Notably, there is a growing jurisprudence of the European Court of Human Rights (“ECtHR”) on the
issue of peaceful protests, with important impact on the interpretation of Articles 10 and 11 of the Europe-
an Convention on Human Rights, which protect the rights to freedom of expression and peaceful assem-
bly, respectively.” Judgments delivered in the past five years by domestic courts across the world have
far-reaching implications for the interpretation of the balance between the rights to freedom of peaceful
assembly and of expression and competing interests involved, namely national security, public order, public
health and morals, as well as the protection of other human rights. This includes decisions adopted by the
Ugandan Constitutional Court in the case of Human Rights Network Uganda v. Attorney General, by the

1 Samuel Brannen, Christian Stirling Haig and Katherine Schmidt, “The Age of Mass Protests: Understanding an Escalating
Global Trend,” Center for Strategic and International Studies, March 2, 2020; Erica Chenoweth, Sirianne Dahlum, Sooyeon Kang,
Zoe Marks, Christopher Wiley Shay, and Tore Wig, “This May Be the Largest Wave of Nonviolent Mass Movements in World Histo-
ry. What Comes Next?” Washington Post, November 16, 2019.

2  See thematic reports by the United Nations Special Rapporteur on the rights to peaceful assembly and of association: https://
www.ohchr.org/en/special-procedures/sr-freedom-of-assembly-and-association/annual-thematic-reports.

3 ECtHR, Guide on the case-law of the European Convention on Human Rights on Mass Protests, Last update: 31.08.2022.
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Federal Supreme Court of Brazil in the case of SINDIPETRO AL SE v. Office of the General Counsel for
the Federal Government and by the Supreme Court of the United Kingdom in the case of Director of Public

Prosecutions v. Ziegler and others.

Many of the decisions also provide important interpretations of State’s duties to facilitate peaceful
protests and the right of individuals to join together to express their grievances or aspirations, without fear
of being harassed, injured, arbitrarily arrested and detained, tortured, raped or killed. This includes recent
landmark decisions by the Inter-American Court of Human Rights (“IACtHR”) in the Case of Women Vic-
tims of Sexual Violence in Atenco V. México, by the African Commission of Human and Peoples’ Rights
(“ACHPR”) in the case of Williams v. Zimbabwe and by the Supreme Court of Justice of Colombia in the
case Soledad Maria Granda Castaieda and Others v. Presidency of Colombia and Others.

This paper seeks to provide a general overview of this growing jurisprudence. It summarizes relevant
principles of international human rights laws on the right to peaceful assembly and freedom of expression
with respect to peaceful protests and includes a selection of caselaw organized by themes and issues com-
monly addressed by courts around the world.

Defining “peaceful protest case-law”
Judgements and decisions included in this collection satisfy two key criteria.

First, they touch on issues of law or fact concerning “protests,” in their different phases, including be-
fore, during and after the protests. For the purposes of this paper, “protests” are defined in broad terms to
encompass any form of assembly or gathering that provides space for people to come together to express
opposition to certain policies and actions, to formulate grievances, demands and aspirations or to assert or
affirm group solidarity or identity. The key feature of this definition is the existence of a “protest-related”
objective. While protests are the most commonly restricted type of assembly, not every assembly consti-
tutes a protest.” Assemblies can serve other goals, such as entertainment, cultural, religious or commercial
objectives.” This definition also recognizes that protests take various and ever-changing forms, such as
demonstrations, marches, processions, rallies, vigils, sit-ins, walkabouts, and even online protests and road
closures. They can also include multiple tactics and actions to draw public attention to their cause, such as

civil disobedience and non-violent direct action.

Second, decisions included in this paper have as a main or significant issue the enjoyment of the rights
to freedom of peaceful assembly and freedom of expression. That is, the central crux of the decisions
contained in this collection is the extent to which restrictions imposed on protests amount to unwarranted
interference to the rights to freedom of peaceful assembly and expression.

4 Guide on the case-law of the European Convention on Human Rights on Mass Protests (Last update: 31.08.2022), page 6.
5  Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 12.
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Data sources

The decisions included in this collection can be found in Columbia’s Global Freedom of Expression
database and have been selected among 178 of the leading and most recent judgments and decisions con-
cerning peaceful protests. The list of cases presented in this collection is not exhaustive and further research
is needed into the case-law of many more jurisdictions around the world. However, the collection provides
a diverse and cross-cutting sample of cases covering a wide range of geographies and issues concerning

peaceful protests.

Structure of the paper

Part II provides an overview of the legal framework, norms and standards concerning the right to peaceful
assembly and freedom of expression applicable to the context of peaceful protests. We review the legal frame-
work, scope and content of these two fundamental rights, as developed by international and regional human
rights mechanisms, as well as by some constitutional courts and tribunals when dealing with peaceful protests.

Part III presents a number of selected decisions and judgments organized by themes and issues most
commonly addressed in protest litigation.
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I1. General overview of applicable norms and standards

Peaceful protests are closely linked to and may involve the exercise of multiple human rights depend-
ing on the circumstances.” However, international, and regional human rights bodies and domestic courts
generally consider that the rights to freedom of expression and peaceful assembly form the basis for the
exercise of peaceful protest and often invoke both freedoms when examining cases. Indeed, protests con-
stitute expressions of opinion within the meaning of the right to freedom of expression. In their collective
expression, protests are protected by the right to peaceful assembly.” In conjunction, these two fundamental
rights amply protect the right of individuals to organize, hold, participate in, observe, monitor and record
these events.”

This section summarizes key standards on the right to peaceful assembly and freedom of expression de-
veloped by international and regional human rights bodies and domestic courts applicable to peaceful protests.

A. The right to peaceful assembly
The right to peaceful assembly is recognized in Article 20 of the Universal Declaration of Human

Rights and Article 21 of the International Covenant on Civil and Political Rights (ICCPR). According to
Article 21, the right of peaceful assembly is not absolute and it can be subject to certain restrictions. How-

ever, restrictions can only be prescribed by law and be necessary in a democratic society in the interests of
national security or public safety, public order (ordre public), the protection of public health or morals or
the protection of the rights and freedoms of others. This fundamental freedom is recognized in other specific
international”’ and regional human rights treaties and instruments. '

In addition to being recognized in international and regional human rights treaties, the right to peaceful
assembly is also enshrined in the national constitutions of most countries in the world. The United Nations
Human Rights Committee (UN HRC) estimates that a total of 184 of the 193 States Members of the United
Nations recognize the right to peaceful assembly in their constitutions."

International and regional treaties stipulate that State parties should ensure the enjoyment of

6  Forinstance, peaceful protests often involve the exercise of the right to freedom of association and the right to participate in
public affairs and depend on the effective enjoyment of other human rights, including the rights to life, freedoms from torture and
from arbitrary arrest, the right to privacy, labor rights and the principle of non-discrimination.

7 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 3.

8  Human Rights Council Resolutions 19/35 of 23 March 2012, 22/10 of 21 March 2013, 25/38 of 28 March 2014, 31/37 of 24
March 2016, 38/11 of 6 July 2018 and 44/20 of 23 July 2020.

9  See, for example, Article 8 (d) of the International Covenant on Economic, Social, Cultural Rights, Article 15 of the Convention
on the Rights of the Child and Article 26 of the International Convention on the Rights of Migrant Workers and their Families.

10 Article 11 of the European Convention on Human Rights; Article 14 of the American Convention on Human Rights, and Article
11 of the African Charter on Human and Peoples’ Rights. The right to peaceful assembly is also recognized in Article 24 of the Hu-
man Rights Declaration of the Association of Southeast Asian Nations (ASEAN) and in Article 24 (c) of the Arab Charter on Human
Rights.

11 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 3.
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the right to peaceful assembly to all individuals within their territory and subject to its jurisdiction,
without distinction of any kind, such as race, color, sex, language, religion, political or other opinion,
national or social origin, property, birth, or other status.

The UN HRC has stressed that this includes “citizens and non-citizens alike” and ““it may be exercised
by, for example, foreign nationals, migrants (documented or undocumented), asylum seekers, refugees, and
stateless persons.”” Similarly, the Constitutional Court of South Africa has held that the national constitu-
tion recognizes that “everyone”, regardless of national origin, is entitled to the right to peaceful assembly.
According to the Court “the only internal qualifier contained in this constitutional provision is that anyone
exercising this fundamental right must do so peacefully and unarmed.”"

1. Definition of “assembly”

Courts and human rights bodies avoid providing a strict definition of what constitutes an “assembly”
for the purposes of the right to peaceful assembly, recognizing that assemblies can take many forms and
types and serve multiple purposes, peaceful protest being one of them. Definitions generally include two
elements: 1) the presence of more than one participant and ii) that they are gathered for a specific purpose.

For instance, in the ECtHR jurisprudence, “assembly” is defined broadly by the common purpose of its
participants, distinct from a “random agglomeration of individuals each pursuing their own cause.” For the
ECtHR, this right generally “covers both private meetings and meetings in public places, whether static or
in the form of a procession.”” The ECtHR has also held that the concept of “assembly” under the European
Convention is autonomous to definitions found in domestic legal regulation.” For instance, it affirmed that
a lengthy occupation of premises that is peaceful, even though it is clearly in breach of domestic law, may
be regarded as a “peaceful assembly.””

The UN HRC has also understood participating in an “assembly” as “organizing or taking part in a gath-
ering of persons for a purpose such as expressing oneself, conveying a position on a particular issue or ex-
changing ideas.”" The gathering can also be intended to assert or affirm group solidarity or identity or serve
entertainment, cultural, religious or commercial goals. The UN HRC has stressed that the right to peaceful
assembly “protects peaceful assemblies wherever they take place: outdoors, indoors and online; in public and
private spaces; or a combination thereof. Such assemblies may take many forms, including demonstrations,
protests, meetings, processions, rallies, sit-ins, candlelit vigils and flash mobs. They are protected under article

12 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37, para. 5
13 Constitutional Court of South Africa, Mlungwana and Others v The State and Another [2018] ZACC 45, para. 62.

14 ECtHR, Guide on Article 11 of the European Convention on Human Rights: Freedom of assembly and association, Updated
on 31 August 2022.

15 ECtHR, Kudrevicius and others v. Lithuania, [GC] Judgment of 15 October 2015, para. 91

16 ECtHR, Navalnyy v. Russia, Judgment of 15 November 2018, para. 108.

17 ECtHR, Tuskia an Others v Georgia, Judgment of 11 October 2018, para. 73.

18 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 12.
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21 whether they are stationary, such as pickets, or mobile, such as processions or marches.”"

The African Commission on Human and Peoples’ Rights (ACHPR) has broadly defined an “assembly”
for purposes of Article 11 of the African Charter on Human and Peoples’ Rights as “an act of intentionally
Wgathering, in private or in public, for an expressive purpose and for an extended duration.”" The ACH-
PR has underscored that the right to assembly “may be exercised in a number of ways, including through
demonstrations, protests, meetings, processions, rallies, sit-ins, and funerals, through the use of online plat-
forms, or in any other way people choose.”' The TACtHR has also indicated that Article 15 of the American
Convention “covers both private meetings and meetings on public roads, whether static or with venues.””

The UN HRC, the ACHPR and the Inter-American Commission on Human Rights have all recognized
that assemblies may take place online.”™

2. Requirement of “peaceful”

With the exception of Article 11 of the African Charter on Human and Peoples’ Rights™', human rights
treaties (and most national constitutions) only protect the right to “peaceful” assembly. The jurisprudence
and doctrine of courts and human rights bodies have helped define what should be understood as “peace-
ful.” The focus is generally placed on the intentions of the organizers.

The ECtHR has affirmed that the right to freedom of peaceful assembly “is secured to everyone who
has the intention of organising a peaceful demonstration.”” This means that all gatherings except those
where the organizers and participants have “violent intentions, incite violence or otherwise reject the foun-
dations of a democratic society”" are protected under article 11 of the European Convention. Similarly, the
ACHPR has affirmed that “an assembly should be deemed peaceful if its organizers have expressed peace-
ful intentions, and if the conduct of the assembly participants is generally peaceful.”’

The UN HRC recognizes that “there is not always a clear dividing line between assemblies that are
peaceful and those that are not” and “there is a presumption in favour of considering assemblies to be peace-

19 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 6.

20 African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa, para. 3.
21 African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa, para. 3.
22 1ACtHR, Lopez Lone and Others V. Honduras. Preliminary Objections, Merits and Reparations. Judgment of October 5 2015.
Series C No. 302, para. 167, and IACtHR. Case of Women Victims of Sexual Violence in Atenco V. México. Preliminary Objection,
Merits, Reparations and Costs. Judgment of November 28, 2018. Series C No. 371, para. 171.

23 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 13; African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa, para.
3; Inter-American Commission on Human Rights, Protest and Human Rights (2019), para. 295.

24 Article 11 of the African Charter simply recognizes that “every individual shall have the right to assemble freely with others.”
25 ECtHR, Christian Democratic People’s Party v. Moldova (No.2), Judgment of 2 February 2010, para. 23.

26 ECtHR, Kudrevicius and Others v. Lithuania [GC], 15 October of 2015, para. 92, and Schwabe and M.G. V. Germany, 1 De-
cember 2011, para. 103.

27  African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa, para. 70.

n
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ful.””® In line with the ECtHR’s jurisprudence, the Committee has stressed that in order to characterize the
conduct of participants as violent, the authorities must “present credible evidence that, before or during the
event, those participants are inciting others to use violence, and such actions are likely to cause violence; that
the participants have violent intentions and plan to act on them; or that violence on their part is imminent.”"

Human rights courts and bodies have stressed that isolated acts of violence do not render an assembly as
a whole non-peaceful.”’ The ECtHR has also explained that “an individual does not cease to enjoy the right
to freedom of peaceful assembly as a result of sporadic violence or other punishable acts committed by others
in the course of the demonstration if the individual in question remains peaceful in his or her own intentions

2931

or behaviour.

Actions that cause disturbance or are obstructive are equivalent to violent or non “peaceful”. The ACHPR
has indicated that “peaceful” must be “interpreted to include conduct that annoys or gives offence as well as
conduct that temporarily hinders, impedes or obstructs the activities of third parties.””” The UN HRC has indi-
cated that “mere pushing and shoving or disruption of vehicular or pedestrian movement or daily activities do

99973

not amount to ‘violence.”””"” The Committee has clarified that this violence “typically entails the use by partici-

pants of physical force against others that is likely to result in injury or death, or serious damage to property.”*

There are important decisions by constitutional and supreme courts that have also clarified that distur-
bance and violence should not be equated when assessing the peacefulness of an assembly. For instance, Co-
lombia’s Constitutional Court has affirmed that the “peaceful” or “non-violent” nature of an assembly is a sine
qua non condition for its constitutional protection. The Court has clarified that reference to “non-violence”
should not be interpreted so as to deny the fact that assemblies necessarily entail some form of alteration to
the public order. The contrary, affirmed the Court, “would negate the disruptive nature of protest.”” Similarly,
Colombia’s Supreme Court has clarified that “not every act of defiance constitutes violence and, in any event,

2936

a defiant conduct is under the protection of the right to protest.”” The Court has stressed that even if an assem-

bly can be deemed violent “it does not allow law enforcement authorities to use force disproportionately nor
cause injuries nor carry out arrests without full compliance with the law.”"" Similarly, the Constitutional Court
of Uganda has affirmed that “provided that a protest or public gathering remains peaceful, it does not matter
that it may be disruptive or even inconvenient.” "

28 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 17.

29 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 19.

30 African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa, para. 70 b).
31 ECtHR, Case of Laguna Guzman v. Spain. 2020, para. 35.

32 African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa, para. 70 a).
33 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 15.

34 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 15.

35 Constitutional Court of Colombia, Sentencia C-009/18, para. 34.

36 Supreme Court of Colombia, Soledad Maria Granda Castaneda and Others v. Presidency of Colombia and Others, (2020), p. 79.
37 Supreme Court of Colombia, Soledad Maria Granda Castaneda and Others v. Presidency of Colombia and Others, (2020), p. 79.
38 Constitutional Court of Uganda, Human Rights Network Uganda v. Attorney General, p. 21.
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3. Importance of the right to freedom of peaceful assembly

Human rights bodies and regional and domestic courts have assigned special value to the right to free-
dom of peaceful assembly, as a fundamental right, which is an essential component of democratic systems
and indispensable to the realization of other human rights. The UN HRC has indicated that “the right of
peaceful assembly is important in its own right, as it protects the ability of people to exercise individual
autonomy in solidarity with others. Together with other related rights, it also constitutes the very foundation
of'a system of participatory governance based on democracy, human rights, the rule of law and pluralism.”*
The UN HRC also observed that the right of peaceful assembly is “a valuable tool that can and has been
used to recognize and realize a wide range of other rights.”"”

The importance of the right to peaceful assembly has been stressed on several occasions by the ECtHR,
which has reiterated that the right is “one of the foundations of a democratic society, and, like the right to
freedom of expression is one of the foundations of such a society.”” Similarly, IACtHR has also recognized
that “the right to assembly is a fundamental right in a democratic society,”" that allows “individuals to
claim the protection of other rights.”"

Domestic courts have placed special emphasis on the value of the right to peaceful assembly in advanc-
ing the rights of marginalized and disenfranchised members of society, providing them with avenues to
participate in the political process (often captured by elites) and advocate for the issues that matter to them.
For example, the Supreme Court of India has indicated that the right to assembly

“is crucial in a democracy which rests on participation of an informed citizenry in governance.
This right is also crucial since it strengthens representative democracy by enabling direct participa-
tion in public affairs where individuals and groups are able to express dissent and grievances, ex-
pose the flaws in governance and demand accountability from State authorities as well as powerful
entities. This right is crucial in a vibrant democracy like India but more so in the Indian context to
aid in the assertion of the rights of the marginalised and poorly represented minorities.”"

In similar terms, the Constitutional Court of Colombia has emphasized that the right to peaceful as-
sembly is a fundamental right. For this Court, protection of this right is essential to ensure the existence of
pluralistic and democratic society. Accordingly, this right constitutes “a useful mechanism for democracy
and to achieve full compliance with the social pact, because it is often through these means of participa-
tion that citizens belonging to historically marginalized groups can voice their concerns and express their
grievances.”"”

39 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21). CCPR/C/GC/37, para. 1.
40 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37, para. 2.
41 ECtHR, Kudrevicius and Others v. Lithuania [GC], Judgment of October 15, 2015, para. 91.

42 |ACtHR, Lopez Lone and Others v. Honduras. Preliminary Objections, Merits and Reparations. Judgment of October 5, 2015.
Series C No. 302, para. 167, and IACtHR, Case of Women Victims of Sexual Violence in Atenco v. México, para. 171.

43  |ACtHR, Case of Women Victims of Sexual Violence in Atenco v. México, para. 171.

44 Supreme Court of India, Mazdoor Kisan Shakti Sanghatan vs Union of India on 23 July, 2018, (2018) 17 SCC 324), para. 53.
45  Constitutional Court of Colombia, Sentencia C-009/18, para. 34.
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The Constitutional Court of South Africa has observed that “people who lack political and economic
power have only protests as a tool to communicate their legitimate concerns. To take away that tool would
undermine the promise in the Constitution’s preamble that South Africa belongs to all who live in it, and
not only a powerful elite. It would also frustrate a stanchion of our democracy: public participation.”*
Moreover, it affirmed that “the right to freedom of assembly enables people to exercise or realize other
rights. To limit the right to freedom of assembly therefore poses a real risk of this proliferating into indirect

9947

limitations of other rights.
4. Close link to the right to freedom of opinion and expression

Courts and human rights bodies have recognized that the right to freedom of peaceful assembly is
closely linked to the right to freedom of expression. While the rights to peaceful assembly and of expression
are two separate and autonomous rights, courts recognize that they are mutually reinforcing and their scope
of application generally intersect; including recognizing that the protection of opinions and the freedom to
express them is one of the objectives of the freedoms of assembly.*

For instance, the UN HRC has indicated that “the right of peaceful assembly is more than just a man-
ifestation of freedom of expression,” however, assemblies often have an expressive element, “and the ra-
tionale for the recognition of these two rights and the acceptable restrictions overlap in many ways.”"’ The
Committee has stressed that “[t]he rules applicable to freedom of expression should be followed when
dealing with any expressive elements of assemblies.”” In particular, “restrictions on peaceful assemblies
must thus not be used, explicitly or implicitly, to stifle expression of political opposition to a government,
challenges to authority, including calls for democratic changes of government, the constitution or the polit-
ical system, or the pursuit of self-determination. They should not be used to prohibit insults to the honour
and reputation of officials or State organs.”

Similarly, the ECtHR has affirmed in its caselaw that the right to peaceful assembly (Article 11) must be
considered in the light of the right to freedom of expression (Article 10), whenever “the aim of the exercise
of freedom of assembly is the expression of personal opinions as well as the need to secure a forum for
public debate and the open expression of protest.”” The Court has expressed that the link between the two
rights is especially close when the authorities have interfered with the right to freedom of peaceful assembly
in reaction to the views held or statements made by participants in a demonstration.

46 Constitutional Court of South Africa, Mlungwana and Others v The State and Another [2018] ZACC 45, para. 69

47  Constitutional Court of South Africa, Mlungwana and Others v The State and Another [2018] ZACC 45, para. 70.

48 IACtHR, Lopez Lone and Others v. Honduras. Preliminary Objections, Merits and Reparations. Judgment of October 5 2015.
Series C No. 302, para. 167.

49 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 99.

50 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 49.

51 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 49.

52 ECtHR, Kudrevicius and Others v. Lithuania [GC], Judgement of 15 October 2015, para. 92.
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While the IACtHR has observed that each of these rights has its own scope and meaning, it has also
recognized that the rights to assembly (Article 15) and expression (Article 13) “are intrinsically related” and
that a violation of the right to assembly could also affect the right to freedom of expression.” The ACHPR
has also recognized that States must fully respect in law and practice the right to freedom of expression
through assembly. In particular, it has found that “States shall not discriminate among assemblies based on
the expression involved. The expression aimed at and in and through assemblies is protected by the right to
freedom of expression, and includes expression that may give offense or be provocative.”*

5. Positive obligations

International and regional human rights law recognizes that the right to freedom of peaceful assembly
encompasses both negative and positive obligations. States must not only refrain from applying undue
restrictions on the right to assemble peacefully. They also must adopt measures to secure the effective en-
joyment of that right.

With regards to the positive obligations, the UN HRC has indicated that States are obliged to “facilitate
peaceful assemblies and to make it possible for participants to achieve their objectives.”*® This includes the
obligation to promote an enabling environment for the exercise of the right of peaceful assembly without
discrimination, and put in place a legal and institutional framework within which the right can be exercised
effectively. It also requires States to protect participants against undue interference or violence by non-State
actors, including members of the public, counterdemonstrators, and private security providers.”

Similarly, the ACHPR has indicated that State Parties to the Charter are also charged with positive
obligations, according to which States are required not only to refrain from violating human rights but
also to undertake adequate measures to guarantee right holders within their jurisdictions the fulfillment
and enjoyment of their rights. In a case concerning violence against women journalists covering protests,
the Commission found that the police failed to protect a group of women journalists and “not only did not
intervene while the victims were being brutally assaulted but encouraged and participated in the assaults.”’

6. Restrictions on the right to freedom of assembly

Throughout the case law reviewed in this paper, courts and human rights bodies have examined a wide
range of restrictions affecting the right to peaceful assembly. They typically involve measures taken before,
during or after a gathering. Some restrictions relate to the conditions placed on the exercise of the right
to freedom of assembly. For example, mandatory notification and authorization procedures, prohibition

53 IACtHR, Case of Women Victims of Sexual Violence in Atenco v. México, para. 173.

54 African Commission on Human and Peoples’ Rights, Guidelines on Freedom of Association and Assembly in Africa (2017),
paras. 77-82.

55 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 24.

56 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 24.

57  African Commission on Human and Peoples’ Rights, £gyptian Initiative for Personal Rights v. Eqypt, 323/06 (2013).
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or bans, rules related to the time, place and manner of an assembly or content-based restrictions, such as
prohibition to display banners. Other restrictions comprise enforcement measures such as crowd-control,
dispersal of an assembly, arrest of participants and/or subsequent penalties.

As indicated previously, international human rights law recognizes that the right to freedom of assem-
bly is not absolute and it can be subject to restrictions. However, it provides that those restrictions must be
“prescribed by law”, pursue one or more legitimate aims, and be “necessary in a democratic society”.

When examining compliance with these requirements, the ECtHR has found that “enforcement of
rules governing public assemblies cannot become an end in itself”™ and authorities must demonstrate that
restrictions imposed are necessary and proportional. Furthermore, the ECtHR and the IACtHR have held
that events related to political life in the country must enjoy strong protection under the right to peaceful
assembly. The ECtHR, for example, has subjected content-based restrictions on the freedom of assembly to
the most serious scrutiny.” The IACtHR has stressed that demonstrations and protests aimed at defending
democracy and opposing the breakdown of the constitutional order have the highest protection under the
American Convention.””

B. The right to freedom of opinion and expression

The right to freedom of opinion and expression is recognized in Article 19 of both the Universal Decla-
ration of Human Rights and the ICCPR. It is also established in regional human rights treaties: Article 10 of

the European Convention on Human Rights; Article 13 of the American Convention on Human Rights, and
Article 10 of the African Charter on Human and Peoples’ Rights. These provisions protect in similar terms

the right of individuals to seek, receive and impart information and ideas through any media of their choice,
including orally, in writing or in print, in the form of art, or through any other media.

The right to freedom of opinion and expression is a central pillar of free and democratic societies, in-
dispensable to the creation of a vibrant and pluralistic public discourse and the realization of the principles
of transparency and accountability.”" In the context of protests, the right to freedom of expression is most
essential, ensuring the broadest dissemination of ideas and a well-informed and empowered public.

Under international and regional human rights law, States are required to respect, protect, and fulfill
the enjoyment of the right to freedom of expression. This means that States must not only abstain from
imposing undue restrictions to the right, but also to ensure the right is given effect to in the domestic law
and practice, and that persons are protected from any acts by private persons or entities that would impair
the enjoyment of the right.

58 ECtHR, Case of Elvira Dmitriyeva v. Russia, 30 April 2019, para. 82, Case of Lashmankin and Others v. Russia, February 7,
2017, para. 449.

59 ECtHR, Case of Navalnyy v. Russia [GC], Judgment of 15 November 2018, para. 136

60 IACtHR, Case Lopez Lone and Others v. Honduras. Preliminary Objections, Merits and Reparations. Judgment of October 5,
2015. Series C No. 302, para. 167 and Kudrevicius and Others v. Lithuania [GC], Judgment of 15 October 2015, para. 92.

61 Human Rights Committee, General Comment 34 (2011) Article 19: Freedoms of opinion and expression, CCPR/C/GC/34, 11
September 2011, paras. 2-3.
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1. Protests under the right to freedom of expression

As indicated above, when it comes to protests there is no clear and dividing line between the right to
peaceful assembly the right to freedom of expression. The right to freedom of expression equally protects
the ability of individuals to join others in protests and demonstrations. Protests have been broadly recog-
nized as expressions of opinion.” This right also offers protection to associated activities which are integral
to making protests happen, including promotional and documenting activities. Moreover, it ensures the
wide dissemination and exchange of ideas and viewpoints around protests through unhindered media cov-
erage and access to digital technologies.

For instance, the ECtHR has interpreted Article 10 of the European Convention to apply to protests.
Throughout its caselaw, it has stated that “protests can constitute expressions of opinion within the mean-
ing of Article 10.”" In particular, the Court has noted that “protests against hunting involving physical
disruption of the hunt or a protest against the extension of a motorway involving a forcible entry into the
construction site and climbing into the trees to be felled and onto machinery in order to impede the con-
struction works were found to constitute expressions of opinion protected by Article 10.”°" The Court has
also found that shouting of slogans, raising banners and placards and distributing pamphlets during protests
is also covered by the right to freedom of expression.”

In deciding whether the right to freedom of expression applies to a case concerning protests, the ECtHR
has considered the “nature of the act or conduct in question, in particular of its expressive character seen
from an objective point of view, as well as of the purpose or the intention of the person performing the act
or carrying out the conduct in question.”"*

Similarly, the IACtHR has affirmed that in order to examine an application under Article 13 (freedom of
expression) it is necessary to demonstrate that the alleged interference goes beyond the intrinsic content of
the right to assemble.”” The IACtHR has attached importance to the fact that the authorities have interfered
with the right to freedom of peaceful assembly based on the messages or expressions of the participants of

the demonstration.”® Other courts draw no distinction between the right to peaceful assembly and the right
to freedom of expression in the contexts of peaceful protests. For example, in a case concerning sanctions
imposed on protesters for intentionally blocking roads, the Supreme Court of the United Kingdom held that
the distinction between the two rights was “largely immaterial” and that the outcome of this case “will be
the same under both articles.””

62 ECtHR, Case of Yezhov and Others v. Russia, Judgment of 29 June 2021, para. 27.

63 ECtHR, Case of Yezhov and Others v. Russia, para. 26

64 ECtHR, Case of Yezhov and Others v. Russia, para. 26

65 ECtHR, Case of Acik and Others v. Turkey. no. 31451/083, § 40, 13 January 2009

66 ECtHR, Guide on the case-law of the European Convention on Human Rights on Mass Protests (Last update: 31.08.2022),
para. 120.

67 IACtHR, Case of Women Victims of Sexual Violence in Atenco v. México, para. 173.

68 IACtHR, Case of Women Victims of Sexual Violence in Atenco v. México, para. 173.

69 Supreme Court of the United Kingdom, Director of Public Prosecutions (Respondent) v Ziegler and others (Appellants), 2021,
para. 61.
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Explaining the connection between the right to freedom of expression and the right to peaceful assem-
bly, the Supreme Court of India indicated that:

Article 19, one of the cornerstones of the Constitution of India, confers upon its citizens two
treasured rights, i.e., the right to freedom of speech and expression under Article 19(1)(a) and the
right to assemble peacefully without arms under Article 19(1)(b). These rights, in cohesion, enable
every citizen to assemble peacefully and protest against the actions or inactions of the State. The
same must be respected and encouraged by the State, for the strength of a democracy such as ours
lies in the same. [....]. Article 19(1)(a) confers freedom of speech to the citizens of this country and,
thus, this provision ensures that the petitioners could raise slogan, albeit in a peaceful and orderly
manner, without using offensive language. Article 19(1)(b) confers the right to assemble and, thus,
guarantees that all citizens have the right to assemble peacefully and without arms.””

2. Restrictions on the right to freedom of opinion and expression in the context of peaceful protests

Common restrictions to the right to freedom of expression in the contexts of peaceful protests are mea-
sures preventing journalists and media outlets from doing their work, including censorship and violence
against journalists; internet shutdowns and measures blocking access to internet before, during and after
protests, and sanctions for shouting, displaying banners and making speeches made during protests or for
supporting protests on social media.

As in the case of the right to peaceful assembly, in order to be admissible, restrictions to the right to
freedom of expression must be “provided by law.” They may only be imposed for one of certain specific
grounds set out in those instruments (generally, the respect of the rights or reputations of others, and the
protection of national security or of public order (ordre public), or of public health or morals). And further,
the restrictions must conform to the strict tests of necessity and proportionality. The applicability of these
conditions is assessed on a case-by-case basis.

For instance, the ECtHR has stressed that “campaigning” for participation in a peaceful assembly that
had not been duly approved did not in itself justify the imposition of sanctions and that the Court must
examine whether the restriction is necessary in a democratic society, having regard to the facts and circum-
stances of the case. In particular, the ECtHR has found that if the only justification for the restriction is the
need to punish unlawful conduct, the restriction would violate the right to freedom of expression.”

70  Supreme Court of India, Mazdoor Kisan Shakti Sanghatan vs Union of India on 23 July, 2018, (2018) 17 SCC 324), para. 53.
71 ECtHR, Case of Elvira Dmitriveva v. Russia, 30 April 2019, para. 77-90.
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III. Selected caselaw

This section presents a selection of rulings and decisions concerning peaceful protests issued by domes-
tic courts as well as international and regional human rights protection bodies. The decisions are organized
around issues and themes most commonly addressed in protest litigation. They have helped develop import-
ant domestic, regional and international principles and standards on the right to peaceful assembly and of
association and are crucial for the understanding overall trends in protest caselaw. This is not an exhaustive
list of cases and is intended only to serve as a reference tool.

Prohibition, authorization and notification regimes

One key issue of public protests cases concerns government decisions banning or refusing to authorize
assemblies. In the decisions selected here, domestic courts laid down important standards on the compat-
ibility of bans and authorization regimes with the rights to freedom of peaceful assembly and expression.

1. Human Rights Network Uganda v. Attorney General (2020): The Ugandan Constitutional
Court declared a provision of the Public Order Management Act (POMA) unconstitutional as it
granted arbitrary discretionary powers to government authorities to prohibit, prevent and order the
dispersal of public gatherings. The Act — enacted in 2013 after the Constitutional Court had struck
down a similar provision in 2005 — was challenged by a group of non-governmental organizations,
a Member of Parliament and a prominent church leader. While recognizing that protecting public
order is necessary and that laws which regulate public order are justifiable in democracies, the
Court stressed that this regulation cannot allow for the suppression of public gatherings or require
prior permission for a public gathering. The Court reiterated that “the police have absolutely no
legal authority to stop the holding of public gatherings on grounds of alleged possible breach of the
peace”, and held that a blanket prohibition on gatherings which have not obtained prior authoriza-
tion is unconstitutional. The Court stressed that State’s duty to prevent breaches of the peace during
peaceful public gatherings does not entitle law enforcement to “wantonly disperse public gather-
ings or prohibit meetings of groups agitating for political causes that are opposed to the government
of the day”. The Court rejected the notion that the police have extraordinary powers to determine
that a particular public gathering should not be allowed because it will result in a breach of peace.
It noted that if police anticipate that a public gathering may result in a breach of the peace their duty
is to “provide reinforced deployments and not to prohibit the planned gathering altogether” and that
such a duty is not onerous on the police. More info here.

2. Shaikh v. The State of Maharashtra (2020): The Bombay High Court set aside orders
issued by police and a magistrate which had prohibited peaceful protests against the Citizenship
Amendment Act (CAA) in India. The police had refused the application for permission to hold dai-
ly peaceful protests and referred it to the magistrate, who also decided to ban all protests, including
“sloganeering, singing, beating drums”, citing concerns over threats to law and order. The High
Court examined whether the magistrate had the authority to issue such an order to prevent public
disorder. The Court found the Constitution of India protected the right of individuals to agitate and
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raise their grievances against laws. The High Court held that “it is not open to the Court to ascertain
whether the exercise of such right will create a law and order problem. That is the problem of a
political government. In such cases, it is the duty of the Government to approach such persons, have
talk with them and try to convince them.” It held that a “possible problem of law and order cannot
be considered by the Court particularly for the reason that it involves the exercise of a fundamental
right.” The High Court considered that on the contrary, authorities should be sensitive that if people
are not allowed to express their grievances peacefully and defend their rights, “the possibility of use
of force is always there and the result will be violence, chaos, disorder and ultimately the danger
to the unity of this country.” The Court held that the orders were illegal and granted permission for
the protests as well as police protection. More info here.

3. Attorney General v. Trapence (2019): The Supreme Court of Appeal of Malawi denied an
application by the Attorney General for an injunction temporarily banning demonstrations against
the 2019 presidential election results. After a contentious presidential election in May 2019, mass
demonstrations spread around the country. The Attorney General characterized these demonstrations
as violent and argued that until a way of dealing with the “violence and criminality currently sur-
rounding these demonstrations” is found, the organizers should be prevented from holding further
protests. The Attorney General claimed that the police force lacked the necessary resources to man-
age these large demonstrations. The Court reiterated its doctrine that “that banning demonstrations
especially by unilateral executive action is most likely legally untenable.” It reminded that in Malawi
protesters do not need to “ask for and be given permission to demonstrate.” The Court rejected the
idea that banning protests was an appropriate way to address possible violence and criminality in
demonstrations or police’s alleged lack of resources to manage them. The Court stressed that ruling
otherwise would allow the police to “benefit from their own inefficiencies.” More info here.

4. Joseph Boyd v. Ineos Upstream Limited (2019): The England and Wales Court of Appeal
held that while there was no conceptual or legal prohibition on obtaining an injunction to restrain
a category of unnamed defendants from protesting, a court should be “inherently cautious” before
granting them. Ineos Upstream Limited and its business partners secured some land to conduct gas
exploration using fracking. Concerned with likely protests, the company requested an injunction
to restrain several categories of “persons unknown” from committing unlawful acts associated
with such protests, including trespass, interference with the right of way, harassment, and intimi-
dation. A first instance court granted the injunction and there was an appeal. The Appellate Court
lifted the injunction for some categories of “persons unknown”. In particular, the Appellate Court
considered that the first instance judge’s decision to prohibit “unknown defendants” from coming
together to obstruct free passage along a public highway by “slow walking” in front of vehicles or
otherwise unlawfully obstruct the highway to cause delay to Ineos was “too broad and unclear”.
The Appellate Court explained that the first instance court’s reasoning failed to the extent to which
“slow walking” would result in damage, or if the court could even assess whether the “slow-walk-
er” intended it. According to the Appellate Court, this lack of clear terminology created a chilling
effect on the legitimate exercise of the right to peaceful assembly. The Appellate Court also kept
the injunction for other defendants, pending restrictions on the length of the injunction and a new
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assessment of the risk that the supposed unlawful acts will take place. More info here.

5. DARE v. Saunyama N.O (2018): The Zimbabwe Constitutional Court held that a pro-
vision in the Public Order and Security Act, which allowed police officers to issue blanket bans
on future demonstrations in specific geographical areas for up to one month, was an unjustifiable
limitation on the right to demonstrate and present petitions. A Zimbabwean NGO challenged the
provision after a police officer in the Harare Central Police District prohibited demonstrations in
the district for a period of two weeks in September 2016. The Court found that the provision had
the potential of “negating or nullifying the rights not only completely but perpetually” and was an
unfair and irrational limitation on the right as it allowed police officers to pre-emptively prohibit all
demonstrations, irrespective of their nature or scope. More info here.

6. Iyakkam v. State of Tamil Nadu (2017): The High Court of Madras ordered the Respon-
dent Deputy Commissioner of Police to allow the Petitioner to hold a public meeting against cor-
ruption but ruled that this could be subject to reasonable restrictions. The Respondent had rejected
the request because he believed that the meeting was intended to incite public disorder. The Court
reasoned that the Petitioner had the right to peacefully assemble without arms and to conduct a
public meeting to promote its principles under the Constitution of India and that the Respondent
authority had a duty to protect against untoward incidents during the meeting. The High Court
considered that the Respondent’s reasoning for rejecting the Petitioner’s request was not justified
for the simple reason that the police department had been created specifically for the purpose of
tackling problems after they happened. If the Respondent was of the view that incitement to public
disorder was intended, “adequate protection could be extended during the course of the meeting to
ensure that such incidents were controlled.” More info here.

Notification systems requiring that those organizing a peaceful assembly must inform the authorities in
advance are common throughout the world and are considered a better approach than authorization regimes.
In the example below, the Supreme Federal Court in Brazil provided important interpretation on the manner
and goals of notification regimes to be compatible with the right to peaceful assembly.

7. SINDIPETRO AL SE v. Office of the General Counsel for the Federal Government
(2020): The Supreme Federal Court in Brazil held that the dissemination of information about a
planned protest serves as sufficient prior notice to law enforcement authorities. A group of social
movements planned a protest on a Brazilian highway and advertised the protest in their organi-
sational material. The Federal Highway Police were aware of the planned protest and informed
the General Counsel for the Federal Government, which then sought an order to ban the protest.
Although the ban was granted, the social movements went ahead with the protest and then sought
a repeal of the ban. That request for repeal was denied and the social movements were fined for
having carried out a banned protest. After they were fined, they filed a petition before the Supreme
Federal Court. The Court emphasized the importance of public participation and the reality that
this will lead to a moderate impact on the state. The Court held that the protest and the manner of
notification was protected by the constitutional right to a peaceful protest. More info here.
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Orders requiring participants or organizers of protests to pay fees or cover the costs of policing or secu-
rity, cleaning, or other public services associated with the gathering can also burden protesters amounting to
a serious impediment to carrying out protests. In the example below, the High Court in Johannesburg ruled
these measures violate the right to peaceful assembly and protest.

8. Right to Know Campaign v. City Manager of Johannesburg Metropolitan Municipality
(2022): The High Court in Johannesburg, South Africa held that the levying of fees for planned
protests was irrational and unjustifiably limited the right to protest. After the convenor of a planned
protest was charged a nominal fee of R297 (approx. US$18) by the City of Johannesburg’s police
department, two civil society organizations approached the Court, seeking a declaration that the
policy governing the levying of these fees was unconstitutional. The Court held that the reason
given by the city that the fees contributed to the costs of policing the protests was irrational. It also
referred to international jurisprudence in finding that the levying of any fees is an unconstitutional
limitation to the right to protest and ignores the State’s positive obligation to provide services to
facilitate the enjoyment of the right. More info here.

Restrictions based on location, time or manner of protests

Another frequent restriction placed on protests relates to the time, place or manner of assemblies. These
restrictions have been amply addressed by the ECtHR 1in its caselaw. The decisions selected here represent
a snapshot of the court’s jurisprudence on this subject.

9. Case of Ibragimova v. Russia (2022): The ECtHR found that Russia had violated the free-
dom of expression right of Miss Naylya Razinovna Ibragimova, who had protested the conviction
of punk group Pussy Riot members in August 2012. The plaintiff had stood alone on a corner of
a public square holding a sign in support of Pussy Riot members and wore a balaclava, following
the famous style of the group she wanted to support. She was later fined for violating the Public
Events Act, that prohibits hiding one’s face in public. The Court considered that the national courts
had failed to adequately consider the plaintiff’s freedom of expression rights, the symbolic nature
of the balaclava use (in the context of her protest) and her lack of intention of hiding her identity
from authorities. More info here.

10. Kablis v. Russia (2019): The ECtHR held that a general ban on holding a demonstration
in the city’s public square, and ordering the removal of his online posts about it, violated his rights
to freedom of expression and public assembly, protected by Articles 10 and 11 of the European
Convention on Human Rights, respectively. In September 2015, following news that Russian law
enforcement launched a criminal investigation into senior officials of the Komi Republic, north-
east Russia, Mr. Kablis sought permission from the municipal authorities to hold a public gathering
for around fifty persons in the main town square. He also published three blog entries and a social
media post about the gathering, the criminal investigation, and other political topics. The authorities
refused his request, arguing that the public square fell within the area in the immediate vicinity of
the Constitutional Court of the Komi Republic, where the holding of public events was prohibited by
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decree. Authorities also blocked his blog, and forced the social media company to delete his account.
Mr. Kablis unsuccessfully complained against the refusal and the blocking in Russian courts. The
ECtHR reiterated its previous finding in the case of Lashmankin and Others v Russia that a general

ban under Russia’s Public Events Act “on holding public events in the vicinity of court buildings”
is incompatible with the right to peaceful assembly, taking into account its absolute nature coupled
with the local executive authorities’ wide discretion in determining what is considered to be ‘in the
immediate vicinity. The ECtHR did not see any reason to reach a different conclusion in this case
and ruled that the refusal to allow Mr. Kablis to hold a demonstration at his preferred location be-
cause it was in the vicinity of the Constitutional Court of the Komi Republic could not, therefore, be
regarded as being ‘necessary in a democratic society’ within the meaning of Article 11.” The Court
also held that the blocking equated to a prior restraint and the authorities failed to provide relevant
and sufficient reasons for interfering with his right to freedom of expression. More info here.

11. Lashmankin v. Russia (2017): The ECtHR held that Russia violated the applicants’ rights
to freedom of assembly and an effective remedy, Articles 11 and 13 respectively, when it imposed
a number of restrictions on the location, time or manner of assemblies and provided no means of
allowing a judicial remedy against the restrictions prior to the assemblies taking place. The Russian
authorities had imposed restrictions on separate assemblies proposed by the fifteen applicants to
commemorate variously the killing of a famous human-rights lawyer and a journalist, to protest
against a draft law prohibiting adoption of children of Russian nationality by U.S. citizens, and
another to promote the rights of homosexuals. The Court reasoned that there had been an interfer-
ence with the applicants’ rights, because the refusals of the authorities to approve the location, time
or manner of conduct of public events planned by the applicants had the effect that the applicants
either cancelled the events or decided to go ahead regardless of the risk of dispersal, arrest and
prosecution. The Court held that this interreference could not be justified. The Court found that a
broad statutory discretion empowering the authorities to propose a change to the location, time, or
manner of conduct of public assemblies did not meet the “quality of law” requirement, because the
law lacked adequate and effective legal safeguards against its arbitrary and discriminatory use. The
Court also found that the authorities had not given relevant and sufficient reasons for their propos-
als to change the location, time or manner of conduct of the applicants’ public events. The auto-
matic and inflexible application of the time-limits for notification of public events, without taking
account of public holidays or the spontaneous nature of an event, was not justified. Furthermore,
by dispersing the applicants’ public events and arresting participants, the authorities had failed to
show the requisite degree of tolerance towards peaceful, albeit unlawful, assemblies, in breach of
the requirements of Article 11 § 2. More info here.

12. Saska v. Hungary (2012): The ECtHR held that the refusal of a Hungarian police depart-
ment to authorize a demonstration violated the right to freedom of assembly. After an individual’s
request to hold a demonstration in front of the Hungarian Parliament was refused on the grounds
that it could impede the operations of Parliament, the individual reviewed the decision in a domes-
tic court. That court accepted the police explanation for their refusal to authorize the demonstration
and he then approached the ECtHR. The court found that the government had not provided “rele-
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vant and sufficient reasons” for why the demonstration would cause an interference in Parliament’s
operations and held that the refusal was not necessary in a democratic society. Full analysis here.

Preventative arrest and extra-legal measures to deter participation

Preventative detentions and extra-legal measures to deter participation in peaceful protests have be-
come increasingly common worldwide. The decisions selected here show how courts can help put an end
to this type of undue restriction.

13. Delia v. Minister for Justice of Malta Owen Bonnici (2020): Malta’s First Hall of the Civil
Court in its Constitutional Jurisdiction held that the systematic destruction by government work-
ers of a memorial in honor of slain journalist Daphne Caruana Galizia, constituted a violation of
protesters’ right to freedom of expression. Ever since the day after Caruana Galizia was murdered,
activists, journalists and citizens have participated in a sustained campaign calling for justice which
included maintaining a memorial to her in front of a national Monument and organizing monthly
protests. A government minister had ordered the routine “cleaning” or removal of all the banners,
flowers, signs, and related objects in an alleged effort to protect the national monument. The Court
held that the Minister’s order was arbitrary and had the specific purpose of hindering ongoing
protests. The Court noted that the location of the memorial in front of the Court of Justice, where
follow-up investigations into the murder were conducted, was directly relevant for the purpose of
the protests. Further, the material was easily removable and did not damage the monument. Citing
substantial case law from the ECtHR, the Court concluded that the order was not provided by law,
did not pursue a legitimate aim, and was not necessary in a democratic society. In particular, the
Court found that the real motivation for the unjustified removal of protest material was to hinder
the continuation of the protests and not to protect a national Monument, as claimed by the authori-
ties. Thus, the Court found a violation of Article 10 of the European Convention on Human Rights
(freedom of expression) and Article 41 of the Constitution of Malta (protection of freedom of ex-
pression). More info here.

14. Case of Markovski and Muratovski (2018): The Constitutional Court of the Republic of
Macedonia held that the temporary detention of two political activists was a violation of their right
to freedom of expression and constituted discrimination on the basis of their political affiliation.
The activists had attempted to unfurl a banner with the text “Against war for profit” at a protest
against public exhibition of military weapons in the “Macedonia” square when they were prevented
from doing so and handcuffed by police officers. The Court applied domestic and European human
rights law in finding that the interference with the activists’ rights was not necessary in a democratic
society and was therefore impermissible. In particular, the Court found that the right to peaceful
assembly protects the dissemination of messages which can shock or insult individuals who oppose
the ideas and attitudes that the assembly aims to promote. The Court stated that any measure which
infringes the exercise of freedom of assembly when there is no incitement to violence or threat to
democratic principles serves to endanger democracy itself. In addition, the Court held that a lack
of prior authorization cannot serve as a legitimate basis for dispersing a spontaneous gathering and
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so such dispersal would constitute a disproportionate limitation of the right. The Court also found
that the police officers had discriminated against the activists as members of the /eft-wing political
party. The Court stated that the police had known that the two men were members of that party
because they wore party symbols and that the police actions were carried out on the basis of that
political affiliation, constituting a different and unequal treatment in comparison to other people
present at the public event. More info here.

15. Protester v. The State of Mecklenburg-Vorpommern (2017): The Federal Administrative
Court of Germany ruled that the low-altitude overflight of a fighter jet over a protest camp in the
run-up to the 2007 G8 summit encroached upon the right to freedom of assembly. In the context
of the G8 summit in 2007, protesters had set up a camp from which they participated in several
demonstrations. In support of the local police authorities, a fighter jet of the German armed forces
performed a low-altitude flight over the protest camp to conduct aerial reconnaissance. The claim-
ants asserted that the flight was unlawful, because it constituted a de-facto infringement upon its
right to freedom of assembly under art. 8 German Basic Law. The claimants’ action for a declarato-
ry judgment was refused in the first and second instance. The Court ruled that although the protest
camp was not an assembly as such, it was protected as a run-up activity necessary for a later par-
ticipation in actual assemblies. The extreme noise level and the threatening sight of the surprising
overflight created an effect of intimidation and deterrence on the persons in the run-up to a later
participation in demonstrations. This effect was capable of discouraging persons to participate in
the later assemblies. Therefore, it constituted a de-facto encroachment on the right to freedom of
assembly. The Court reversed and remanded the case for a decision in accordance with its ruling to
the appellate court. More info here.

Legality (“prescribed by law” requirement)

In the following decisions, courts examined whether legislation imposing restrictions on protests con-
forms to requirements of legality, meaning that the law is accessible, precise, and foreseeable as to its
effects.

16. Deray Mckesson v. John Doe (2020): The Supreme Court of the United States held in a
per curiam decision that the Court of Appeals for the Fifth Circuit should not have adopted a novel
“theory of personal liability” with First Amendment implications without seeking a “certified ques-
tion” from the Louisiana Supreme Court in a case where the organizer of a protest was successfully
sued for damages caused by an unknown third party to whom he was related only by mere par-
ticipation in the protest. Petitioner Deray Mckesson appealed to the Supreme Court of the United
States the decision of the Court of Appeals for the Fifth Circuit which had rejected his argument
that he could not be liable under the First Amendment for damages made in the context of a social
protest by an unknown third party when he led protesters to occupy the highway. The Court of
Appeals for the Fifth Circuit held that Mckesson was not protected by the First Amendment for the
“downstream consequences” of the unlawful obstruction of a highway that he allegedly directed.
The Supreme Court of the United States held that under the unusual circumstances of this case, the
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Court of Appeals for the Fifth Circuit should not have ventured into such a novel and uncertain area
of tort liability with First Amendment repercussions without seeking guidance on the issue from
the Louisiana Supreme Court. Accordingly, the Supreme Court of the United States vacated the
decision of the Court of Appeals for the Fifth Circuit and ordered it to decide the case after making
certified questions to the Louisiana Supreme Court. Full analysis here.

17. Moyo v. Minister of Police; Sonti v. Minister of Police (2019): The South African Con-
stitutional Court ruled that provisions in the Intimidation Act 1982 were an unconstitutional limit
to the right to freedom of expression because they criminalized speech that did not constitute an
“incitement of imminent violence”. Two individuals had been charged under the legislation in sep-
arate cases and challenged the constitutionality of the provisions. Although the High Court and the
Supreme Court of Appeal had ruled that the provisions were constitutional and that it was necessary
to criminalize intimidatory conduct, the Constitutional Court relied on the textual interpretation of
the provisions and the right to freedom of expression in the Constitution. The Court acknowledged
that the constitutional protection does not extend to expression that incites imminent violence but
held that the provisions’ criminalization was broader than this and so criminalized protected ex-
pression. The Court declared the provisions invalid and ordered that the declaration of invalidity
apply to all pending cases brought under the legislation. More info here.

18. Navalnyy v. Russia (2018): The ECtHR ruled that the arrests of a Russian political activist
for participating in irregular public gatherings were a violation of his right to freedom of assem-
bly. All of the arrests arose from peaceful gatherings which had not been authorised, and involved
sanctions ranging from fines to periods of imprisonment. All the domestic courts had held that the
arrests were lawful and the activist then approached the ECtHR. The Court noted that there had
been a pattern of similar cases in which Russian authorities had arrested individuals for participat-
ing in gatherings, and held that the Russian laws on requiring prior authorization were over broad
and granted authorities too wide a discretion. It held that all the arrests of the activist had occurred
after peaceful gatherings and had not served the purpose of preventing disorder or protecting the
rights of others, and so had violated the right to freedom of assembly. Full analysis here.

19. Constitutionality of Articles 53 and 54 of the National Code of Police (2018): The Colom-
bian Constitutional Court rejected three constitutional challenges against a law 1801 of 2016, that
regulates the exercise of the right to assembly and to demonstrate in public. The Court considered
that these laws are a legitimate way of dealing with the tension between freedom of expression and
other rights that emerge in the context of public demonstrations. The decision, however, reiterated
that these laws must be understood within a broader case-law that is highly protective of freedom
of expression and the right to assembly in public. Full analysis here.

20. Brown and Anor v. the State of Tasmania (2017): The High Court of Australia examined
challenges brought by two environmental activists against the Protesters Act, a law that placed sev-
eral restrictions to protesters on forestry land. According to the plaintiffs, the law placed an undue
burden on the freedom of political communication, which protects the free expression of political
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opinion, including peaceful protest, and prevented any form of political, environmental, social,
cultural or economic protest. Tasmania, in turn, conceded that the Protesters Act may place a slight
burden on the freedom, but that it did not apply to the facts in this case. The state also asserted that
the Act’s sole purpose was to prevent any form of obstruction of a lawful business activity. The
Court, however, deemed that the impugned sections of the Protesters Act were invalid and con-
trary to Australia’s Constitution. According to the Court, the law did place an undue burden on the
freedom of political communication as its ambiguity granted excessive police powers and the law
went further than was reasonably necessary for its purpose. In particular, the Court found that the
Protesters Act operated more widely than its purpose requires and was directed at preventing pro-
testers being present within ill-defined areas in the vicinity of forest operations. The Court asserted
that this “is likely to deter protest of all kinds and that is too high a cost to the freedom given the
limited purpose of the Protesters Act.” More info here.

21. Maseko v. the Prime Minister of Swaziland (2016): The High Court of Swaziland held that
certain sections of the Sedition and Subversive Activities Act No. 46 of 1938 and the Suppression
of Terrorism Act 3 of 2008 infringed the fundamental rights to freedom of expression and associa-
tion guaranteed by the Constitution. The Court further held, in light of both national and compar-
ative jurisprudence on the validity of restrictions on free speech, that these rights are not absolute
but that the Respondents had failed to show that the restrictions on the right to freedom of speech
imposed in the Sedition and Subversive Activities Act were reasonable or justifiable. In particular,
the Court found it unlawful to limit free speech for the sole purpose of shielding the government
from criticism or discontent. The Applicants had been arrested on charges of sedition, subversion,
and terrorism for their membership in an opposition movement, wearing its t-shirts and chanting
slogans associated with the movement. More info here.

22. Hashman v. the United Kingdom (1999): The Grand Chamber of the ECtHR held that the
United Kingdom violated Article 10 of the European Convention on Human Rights on the ground that
the legal basis for the imposition of an order on two individuals was not “prescribed by the law”. Two
protesters had attempted to disrupt a fox hunt and had been ordered to “keep the peace and be of good
behaviour” in future. The domestic courts held that the protesters’ behavior was “contra bonos mo-
res” which justified a guarantee that they would abstain from disrupting the hunters. The Court held
that as they had not been found to have acted unlawfully in their protest against the hunt, the order was
one to refrain from undetermined and uncertain behavior and therefore was not foreseeable and not a
justifiable limitation of the protesters’ right to freedom of expression. More info here.

Necessity and proportionality of sanctions

The most common issue addressed by the decisions compiled in this paper refer to the detention and
the imposition of administrative and criminal sanctions against protesters for violating domestic law. The
following decisions examine whether these measures meet requirements of necessity and proportionality
in a democratic society. In particular, these decisions examine with particular scrutiny criminal sanctions,
and notably, prison sentences imposed on protesters for non-violent conduct in their exercise of the rights
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to peaceful assembly and expression.

23. Bumbes v. Romania (2022): The ECtHR ruled that the Romanian Government violated the
Applicant’s freedom of expression by fining him for a short and peaceful protest held in front of a
governmental building. The Applicant, Mr. Bumbes, had handcuffed himself to the barriers block-
ing access to the parking area of the government’s headquarters to protest a controversial mining
project. The domestic courts found that his actions were unlawful as they amounted to a breach
of public peace and that he had not provided the required three-day prior notice to stage a demon-
stration. The ECtHR found that while the interference was lawful and pursued a legitimate aim, it
was not necessary in a democratic society. As the protest was peaceful, only involved four people
and was quickly disbanded, the Court reasoned that the national authorities did not show sufficient
tolerance for the political speech and placed disproportionate emphasis on the failure to give prior
notice for the assembly. Hence, the Court held that there had been a violation of Mr. Bumbes’ right
to freedom of expression under Article 10 interpreted in light of the right to freedom of assembly
under Article 11. More info here.

24. Bodalev v. Russia (2022): The ECtHR by majority opinion held the Russian governmental
authorities responsible for violation of Mr. Bodalev’s right to freedom of expression and right to
participation in peaceful assemblies guaranteed under Articles 10 and 11 of the European Con-
vention on Human Rights. The applicant took part in six different protest rallies against numerous
causes such as denouncing election fraud, and preventing the removal of State-owned enterprises’
revenues to offshore jurisdictions. For each of these demonstrations, either he was sentenced to
detention or a fine was imposed on him by the Russian courts. In the Court’s view, the Russian
judges had failed to show that detention of the applicant pursued one or more legitimate aims and
was “necessary in a democratic society”. According to the court, mere participation in a non-noti-
fied demonstration without uttering any threats, engaging in reprehensible conduct or causing any
harm, did not justify an interference with participant’s right to freedom of peaceful assembly under
Article 10 or 11 of the Convention. Full analysis here.

25. Genov and Sarbinska v. Bulgaria (2021): The ECtHR held that conviction for hooligan-
ism and fine for spray-painting a monument connected to the former communist regime in the
context of political protests had been contrary to the European Convention of Human Rights, Art.
10. The application was brought to the ECtHR by two applicants, a popular blogger and a political
activist, following their conviction by the national courts of Bulgaria for hooliganism and a fine for
spray-painting a monument to “partisans” on the anniversary of the 1917 Bolshevik Revolution, in
the context of nation-wide protests against a government mainly supported by the Bulgarian So-
cialist Party, the dominant political force during the communist regime. The national courts found
that the applicants’ intention was to scandalize society and demonstrate contempt toward it rather
than to express views on a matter of public importance. The ECtHR held that there is no evidence
that the applicants’ act caused serious or irreversible damage to the monument, or that the removing
of the spray-paint required significant resources. The ECtHR found that a criminal conviction of
the applicants of hooliganism and the resultant fines was “not necessary in a democratic society”
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within the meaning of ECHR, Art.10. More info here.

26. Mlungwana v. the State (2018): The South African Constitutional Court held that a legis-
lative provision that criminalized the failure to notify law enforcement of assemblies of more than
fifteen people was an unjustifiable limitation on the right to freedom of assembly. Ten activists had
been convicted under the Regulation of Gatherings Act, 1993 (Act) following their involvement
in a 2013 protest for improved municipal services for which they had not notified the authorities.
It was a requirement under the Act to notify the authorities if a protest included more than fifteen
individuals. The activists intended for the protest to include under fifteen members, but more ar-
rived than expected. The Court held that the threat of criminal sanctions created a “chilling effect”
on the enjoyment of the right to freedom of assembly and found that the notification requirement
in the legislation was not adequately tailored to achieve its purpose of enabling law enforcement
to prepare for assemblies and gatherings that required policing. In doing so, the Court relied on
its own jurisprudence as well as case law from the UN Human Rights Committee and the ECtHR.
More info here.

27. Ogru v. Turkey (2017): The ECtHR found that Turkey violated the right to freedom of
assembly of the applicants, two of whom were human rights activists, as the administrative fines
imposed on them for participating in several demonstrations had not been subject to an adequate
judicial review. Domestic courts rejected the applicants’ appeals against the imposition of fines for
breaching a gubernatorial decree restricting the places and times of demonstrations, holding that
the fines were in conformity with the law. The ECtHR reasoned that the domestic courts had failed
to carry out the required balancing act between the applicants’ right to freedom of assembly and the
necessity and proportionality of the interference with that right, instead they had been satisfied to
check the factual veracity of the charges against the applicants, namely that they had taken part in
the demonstrations and therefore acted in breach of the decree. More info here.

28. Norin Catriman et al. v. Chile (2014): The IACtHR ruled that a terrorism conviction imposed
on members of the Mapuche indigenous people in Chile violated their right to freedom of expression.
In 2001 and 2002, amid numerous demonstrations and social protests by members, leaders and orga-
nizations of the Mapuche people, a series of fires took place that caused material damage. They were
attributed to members, traditional authorities and/or activists for the rights of the Mapuche indigenous
people, and criminal proceedings were opened against eight individuals. The defendants were sen-
tenced to prison with other accessory penalties for committing crimes of “terrorist arson”. Among the
accessory penalties was the ineligibility to own, direct, or manage social media. The IACtHR found
that the conviction amounted to a disproportionate restriction to the right to freedom of expression
under the American Convention on Human Rights. The Court observed that the prosecution and con-
viction of the defendants under the anti-terrorist legislation and its excessive punishment had generated
a chilling effect and could deter other members of the Mapuche community from exercising their right
to freedom of expression since the legislation could create among them a “reasonable fear” of being
prosecuted and convicted for participating in social protests. Consequently, the Court ordered Chile to
annul the criminal convictions and remedy the victims. More info here.
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29. Schwabe and M.G. v. Germany (2011): The ECtHR held that the German government
was responsible for violating two German nationals’, Mr. Sven Schwambe and Mr. M.G.’s, right to
freedom of peaceful assembly under Article 11 of the ECHR and awarded them EUR 3,000 (approx
USD 3250). The applicants were arrested during the demonstrations organised against the G8 sum-
mit in Heiligendamm, Rostock in June 2007 since posters bearing the inscriptions “Freedom for all
prisoners” and “Free all now” were found in the applicants’ van. The Court remarked that the ap-
plicants gave a plausible interpretation of the inscriptions, namely that they directed towards police
officers to release the prisoners instead of inciting prisoners themselves. The Court, in the instant
case, noted that there was little scope for restricting applicants’ right to protest since there was no
intention of inciting others to violence and they only aimed at participating in a debate on issues of
public interest such as the impact of the G8 summit and the effects of globalisation on the people.
Therefore, the Court held that the applicants’ detention was not proportionate and unreasonably
interfered with their right to freedom of peaceful assembly under Article 11. Full analysis is here.

Sanctions for roadblocking and intentional obstruction of highways

Roadblocking and the intentional obstruction of streets and highways are usual tactics of protesters
around the world. This type of protests, while covered by the right to peaceful assembly and expression, is
generally punished in domestic law and subject to dispersal and criminal penalties. The following are recent
decisions from the Supreme Court of India and Supreme Court of the United Kingdom that examine this
important issue and try to strike a balance between the right to protest and the other interests involved when
roads are blocked by protesters.

30. Director of Public Prosecutions v. Ziegler and others (2021): The Supreme Court of the
United Kingdom confirmed the District Court’s decision that the arrest and prosecution of a group
of protesters infringed their rights to free speech and assembly under Article 10 and 11 of the Euro-
pean Convention on Human Rights. The case concerned a group of demonstrators apprehended for
lying down in the middle of a road on one side of the highway, blocking traffic towards an “Arms
Fair” venue. The District Judge found deliberate, physical obstruction of the highway could be a
lawful exercise of people’s Article 10 and 11 rights and that, looking at the specific facts of the
case, he believed the defendants’ infringement of the rights of road users was much less signifi-
cant than the infringement to the right to protest that would result from convicting and punishing
them for that obstruction. For this reason, he found the defendants not guilty of all charges under
the Highways Act. However, the prosecution appealed on a point of law, and the Divisional Court
reversed the acquittals. The Supreme Court concluded that the prosecution failed to prove that the
defendant’s use of the highway was unreasonable, and therefore it overturned the Divisional Court
decision, and the convictions were revoked. In its decision, the Court reminded that that there
should be a certain degree of tolerance to disruption to ordinary life, including disruption of traffic
caused by the exercise of the right to freedom of expression or freedom of peaceful assembly. When
assessing whether the conduct of the protestors could be considered a lawful excuse, the Court ob-
served that the plaintiffs’ action was intended to be a peaceful gathering and gave rise to no form of
disorder; did not involve the commission of any offense other than the alleged section 137 offense;
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was carefully targeted at vehicles heading to the fair and did not obstruct completely the highway;
and, was of limited duration since the obstruction lasted close to 100 minutes. Additionally, since
there were alternative routes available for vehicles making deliveries to the Excel Centre during the
demonstration, there was no evidence of any significant disruption caused by the obstruction. The
Court concluded that the appellants lawfully exercised their rights under Articles 10 and 11 and the
prosecution failed to prove that the defendant’s use of the highway was unreasonable. Thus, the
appellants had a lawful excuse for the obstruction of the highway, and therefore, the protest could
not be considered a criminal offense. More info here.

31. Amit Sahni v. Commissioner of Police (2020): The Supreme Court of India held that an
indefinite occupation of public ways by protesters is not acceptable and the administration ought to
take action to keep the areas clear of encroachments or obstructions. The Court allowed an appeal
brought by advocate Amit Sahni for the removal of a protest organized at Shaheen Bagh, a Dehli
neighborhood, against the Citizenship Amendment Act and the National Register of Citizens. The
appellant argued that the protest blocked the public way and caused grave inconvenience to com-
muters. The disputed area was completely occupied by tents on one side and a makeshift library,
large model of India Gate and a big metallic three-dimensional map of India on the other. After
Court-appointed mediation failed, the Court ruled that despite the existence of the right to peaceful
protest against a legislation, public ways and public spaces cannot be occupied indefinitely and that
the rights of protestors were to be balanced with other contrasting rights, in this case that of commut-
ers. It considered that such protests and demonstrations expressing dissent must only be organized
in designated places. It held that the rights to freedom of expression and protest under Article 19 of
the Constitution are subject to reasonable restrictions pertaining to the sovereignty and integrity of
India, public order and to the regulation by the concerned police authorities. More info here.

Sanctions for unlawful conduct or civil disobedience

Protesters have historically engaged in peaceful unlawful conduct or civil disobedience to draw atten-
tion to their cause or disrupt activities they oppose and have often faced severe penalties for doing so. In
its most recent General Comment 37 the UN HRC recognized the centrality of civil disobedience in protest
movements and affirmed that “collective civil disobedience” is protected under the right to freedom of
peaceful assembly, ~ thus restrictions imposed on this type of conduct must meet requirements of legality,
necessity and proportionality. In the cases presented here, all of them adopted over last three years, courts
examine the extent of the protection afforded by the right freedom of assembly to civil disobedience and the
obligations place upon the State. While the case-law on this issue is just evolving, it is noteworthy that the
ECtHR has recognized that certain protest activities that are unlawful may be regarded as protected under
“peaceful assembly” when conducted in “the absence of any violent intention or violent conduct” " and that
if sanctions are imposed, they must fully comply with proportionality requirements.

72 Human Rights Committee, General Comment No. 37 (2020) on the right of peaceful assembly (article 21), CCPR/C/GC/37,
para. 16.
73 ECtHR, Tuskia and Others v. Georgia. 2018, Judgment of 11 October 2018, para. 73.
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32. Ekrem Ca v. Turkey (2022): The ECtHR overturned the decision of the Court of Cassa-
tion (appellate court in Turkey) which upheld the trial court decision for convicting the Applicants
who participated in a non-violent, peaceful protest in a Courthouse in 2003. The ECtHR held that
the interference with the Applicants’ right of freedom of assembly and expression was pursuant to
prescription under the Turkish domestic laws i.e., the Criminal Code and there was a need to curb
the freedom in the interest of public order. In particular, the Court held that “in cases where the ex-
ercise of freedom of expression or association is combined with illegal conduct which is disrupting
ordinary life and other activities to a degree exceeding that which is inevitable in the circumstanc-
es, the Contracting States enjoy a wide margin of appreciation in their assessment of the necessity
of taking measures to restrict such conduct, which cannot enjoy the same privileged protection
under the Convention as political speech or debate on questions of public interest or the peaceful
manifestation of opinions on such matters. These considerations are equally valid in the context
of the present case where the applicants staged their protest in a courthouse in combination with
other acts that were, albeit non-violent, capable of seriously disturbing the orderly administration
of justice.” However, the Court affirmed that they “do not enjoy unlimited discretion to take any
measure they consider appropriate, and it is for the Court to assess the nature and severity of the
penalties imposed for conduct involving some degree of disturbance of public order.” In the case,
the Court found that the criminal prosecution and conviction of the Applicants for a long period and
the pre-trial detention for merely participating in non-violent and peaceful protest was dispropor-
tionate. The Court set aside the Turkish Court decisions and concluded that the Applicants’ rights
under Article 11 of the European Convention for the Protection of Human Rights and Fundamental
Freedoms had been violated. Accordingly, compensation and costs were awarded to the Applicants.
More info here.

33. R. v. Brown (2022): The England and Wales Court of Appeal (Criminal Division) upheld
a conviction for public nuisance against James Hugh Brown —who glued himself to the top of a
plane at London City Airport to protest— while quashing his 12 months’ imprisonment sentence
and substituting it for four months one. The defendant considered that he was wrongly prosecuted
for public nuisance (a common law offence) when his conduct fell squarely in the scope of other
less severe statutory offenses, such as aggravated trespass. Brown also considered that his sentence
was disproportionate. The Court considered that the defendant’s conduct sought to cause major dis-
ruption and that it was correct to charge him with public nuisance. When analyzing the sentence’s
duration, the Court took into consideration that although the defendant’s behavior was reprehen-
sible, it took place amidst peaceful protests, which justified a shorter punishment. The Court also
bore in mind the defendant’s visual disability to reduce the sentence. More info here.

34. Case of Yezhov and Others v. Russia (2021): The ECtHR considered that the freedom of
expression right of three Russian nationals had been violated due to their conviction for public
disorder during a political demonstration. The plaintiffs had taken part in a protest that included
temporarily occupying government offices, barricading themselves in and throwing leaflets, fire-
crackers, and waving flags outside a government building. The European Court considered that
while their initial arrest and forceful removal from the government building was justified, the na-
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tional courts had failed to provide “relevant and sufficient” reasons for the five-year sentence that
had been laid down against the plaintiffs. Full analysis here.

35. EH v. Queensland Police Service (2020): The District Court of Queensland resentenced
the appellants, two young people who participated in a public protest against the impacts of climate
change, who were charged with obstructing and trespassing on a railway, using a dangerous attach-
ment device to interfere with transport infrastructure, and contravening a direction or requirement.
In the first instance (Magistrates Court), the plaintiffs were sentenced to three months imprison-
ment. The District Court conceded that it was manifestly excessive because the objective gravity
of the offense was incorrectly characterized, the appellants were first-time offenders who pleaded
guilty at the first available opportunity, they had favorable antecedents, there was no violence or
threat of violence, there was an absence of risk of physical harm to others, and there was no dis-
ruption of members of the public. The judge held that appellants should pay a single fine of $1000.
Full analysis here.

Non-Discrimination

In many countries, demonstrations in support of LGBTQI+ people’s rights face severe restrictions and
violence by police and counter-protesters. Leading caselaw by the ECtHR has rejected these restrictions
as discriminatory. In particular, the ECtHR found that States have a positive obligation “to use any means
possible, for instance by making public statements in advance of the demonstration to advocate, without
any ambiguity, a tolerant, conciliatory stance as well as to warn potential law-breakers of the nature of pos-
sible sanctions”" and to “duly facilitate the conduct of the planned event by restraining homophobic verbal
attacks and physical pressure by counter-demonstrators.”””

36. Berkman v. Russia (2020): The ECtHR held that the arrest of a Russian LGBTI activist
after attending a peaceful protest violated the activist’s right to freedom of assembly. The activist
had been arrested after she had attempted to attend a meeting to commemorate an annual LGBTI
awareness day. Before the meeting could begin, counter-protestors surrounded the activists, and the
activist and twelve others were later arrested and charged with disorderly conduct. The activist’s
case was dismissed by the domestic courts for lack of evidence but she filed a civil case, arguing
that the police had failed to protect the activists from the counter-protesters and so failed to ensure
the personal safety of the activists and that her arrest had violated her right to freedom of assem-
bly. The domestic courts dismissed the case, and the activist approached the ECtHR. The Court
emphasized the importance of States adopting positive measures to ensure the rights of minorities
are protected, and held that the police had failed to facilitate the activists’ enjoyment of the right to
freedom of assembly and that their conduct had exposed the activists to homophobic attacks. Full
analysis available here.

74 ECtHR, Case of /dentoba and Others v. Georgia, 2015, para. 99
75 ECtHR, Case of 2020, paras. 55-57.
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37. Bayev and others v. Russia (2017): The ECtHR held that Russia had violated the right to
freedom of expression and the prohibition against discrimination when it convicted three applicants
who were charged with administrative offenses for their nonviolent demonstrations held in front of
a school and library to counter the stigma associated with homosexuality. The Court rejected the
government’s claims that the relevant legislative provisions were justified to protect the morals,
health and the rights of others, specifically minors. It reasoned that states have an obligation to take
into account developments in society such as the inclusion of same-sex relationships within the
concept of “family-life”; that health would be better protected with the dissemination of education
on single-sex relationships: and that by adopting the laws at issue “the authorities reinforce[d]
stigma and prejudice and encourage[d] homophobia, which is incompatible with the notions of
equality, pluralism and tolerance in a democratic society”. More info here.

38. Bgczkowski and Others v. Poland (2007): The ECtHR held that decisions by Polish au-
thorities to refuse to authorize a march and assemblies protesting against discrimination was a
violation of the right to freedom of assembly. Various organizations and individuals in Warsaw,
Poland had applied to hold demonstrations to protest against discrimination against various minori-
ties, including sexual minorities. The local authorities refused permission on the grounds that the
organizers of the assemblies had failed to submit the relevant traffic control documents. Two appeal
processes in Poland held that the refusals had been incorrect and violated freedom of assembly. The
ECtHR considered comments about homosexuality made by the Mayor of Warsaw and found that
they likely influenced the decision makers. It held that the refusals by public officials to allow the
assemblies were not prescribed by law and were therefore an unjustifiable limitation of the right.
Full analysis here.

Protecting public health & reproductive rights

The protection of “public health” is one of the grounds for which restrictions to the rights to freedom
of expression and peaceful assembly may be imposed. During the COVID-19 pandemic, gatherings were
deemed a substantial health risk, and countries placed several restrictions on them, including outright bans.
In the selected cases here, domestic courts examine these restrictions and their conformity with necessity
and proportionality requirements.

39. Madrasha Teacher’s Association v. State of West Bengal, W.P.A (2021): The High Court
of Calcutta directed local authorities to authorize a sit-in demonstration at a venue outside the Cen-
tral Park, Kolkata. However, the High Court ordered the petitioners to follow existing COVID-19
protocols, as well as all pollution control norms, while holding the demonstration. The petitioners
had filed a writ petition in the Court after their application to hold a sit-in demonstration was re-
fused by the state authorities on “flimsy and inadequate grounds”. The High Court held that the pe-
titioners’ fundamental rights to freedom of speech and expression and to assemble peacefully could
not be curtailed by the State and that a balance had to be struck between their rights and maintaining
public order and security. More info here.
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40. Constitutionality of Emergency Decree No. 1074 (2020): The Constitutional Court of Ec-
uador rendered an opinion on the constitutionality of the Decree No. 1074 signed by the President
regarding the extension of the state of emergency during the COVID-19 pandemic. The Court
upheld the Decree that provided for the suspension and limitation of the rights of freedom of move-
ment, assembly and association. Nevertheless, the Court reminded the Government that the suspen-
sion of these fundamental freedoms can only be considered appropriate, necessary, and proportion-
al as long as it is needed to respond to the COVID-19 pandemic and does not unduly interfere with
the exercise of other rights not covered by the Decree. The suspensions and limitations that exist
must respect the work of the communications media, of the people who provide indispensable ser-
vices for the treatment of the crisis, of the national and international organizations in the governing
of humanitarian assistance, and of human rights defenders. More info here.

41. Commissioner of Police (NSW) v. Gibson (2020): The Supreme Court in New South
Wales, Australia, granted a request from the assistant commissioner of police to prohibit a gather-
ing in Sydney, Australia because of concern over COVID-19 transmission. After an individual sub-
mitted a notice for a planned gathering to protest against Aboriginal deaths in police custody, the
assistant commissioner applied to court for an order to prohibit the gathering. The Court recognized
the importance of the right to freedom of assembly, but found that the context of the COVID-19
transmission risk at the time and the location of the planned gathering in the middle of the city on a
weekday meant that it was reasonable to approve the prohibition request. Full analysis here.

A subset of cases concerned with the protection of public health have dealt with restrictions to an-
ti-abortion protests. To protect the privacy and reproductive health of patients and staff members at abortion
clinics legislatures around the world are increasingly passing “buffer or safety zone” provisions that require
groups staging anti-abortion protests to keep a certain distance from these health care facilities and prohibit
harassing those visiting abortion clinics. These laws have long been challenged by anti-rights groups in the
United States and across the world. Recent decisions adopted by courts in the UK are providing a more
complete understanding of the interests involved, ensuring that individuals seeking a safe abortion have
unimpeded access to clinics where such treatment is provided, and are not driven to less safe procedures by
shaming behavior, intrusions upon their privacy, or other means of undermining their autonomy.

42. The Attorney General for Northern Ireland v. Abortion Services (Safe Access Zones)
(Northern Ireland) Bill (2022): The United Kingdom Supreme Court unanimously held that clause
5(2)(a) of Northern Ireland’s Abortion and Safe Access Zones Act is compatible with the rights
of freedom of conscience, freedom of expression, and the right of assembly under the European
Convention on Human Rights. The Attorney General of Northern Ireland had challenged the Act
before the Supreme Court on the grounds that clause 5(2)(a) disproportionately violated the rights
of anti-abortion protesters by prohibiting and punishing with a fine of £500 any protest in the so-
called “safe access zones” near clinics where abortions are performed. The Supreme Court held
that the restriction on the anti-abortion protesters’ rights of freedom of conscience, freedom of
expression, and right of assembly was lawful, pursued the legitimate aim of protecting women’s
privacy, and was necessary in a democratic society because it was not disproportionate. The Court
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held that the protests of anti-abortion demonstrators are permitted outside of “safe access zones”
and that the restriction safeguards the “compelling social need” to avoid interference and intrusion
into the private lives of women who choose to have abortions and health care workers who perform
abortions. Further, the Court held that the £500 penalty for violators of clause 5(2)(a) of the Act is
not unreasonable or disproportionate. Full analysis here.

43. Dulgheriu v. The London Borough of Ealing (2019): A U.K. Court of Appeal upheld a
lower court ruling that the imposition of a safety zone around a reproductive healthcare clinic was
compatible with articles 8 (Right to respect for private and family life), 9 (Freedom of thought, con-
science, and religion), 10 (Freedom of expression) and 11 (Freedom of assembly and association) of
the European Convention of Human Rights. The Good Counsel Network, a Christian anti-abortion
organization, brought the challenge against the London Borough of Ealing in relation to a Public
Spaces Protection Order which prohibited pro-life protesters from engaging in their activities with-
in the immediate vicinity of the clinic. The Court recognized that women’s reproductive choices
are an intensely personal and sensitive matter, and that Article 8 protected the right to access advice
on and medical procedures for abortion available under the laws of the U.K. The Court found that
there was sufficient evidence that the activities of the pro-life group had a detrimental impact on
those in the community and that their tactics caused lasting psychological and emotional harm to
the service users. Therefore, after carefully balancing the fundamental rights, the Court concluded
that the restriction of the protesters’ freedom of expression, assembly and conscience was justified
and proportionate. More info here.

Facilitation of assemblies and use of force

Repression and excessive and illegal use of force by law enforcement officials involved in policing as-
semblies has been the subject of recent protest litigation. In the selected decisions, courts have affirmed the
obligation of public officials to facilitate peaceful protests and respect and ensure the rights of organizers
and participants, journalists, observers, medical personnel and other members of the public. The decisions
stress that any use of force must comply with the fundamental principles of legality, necessity, proportion-
ality, precaution and non-discrimination, and those using force must be accountable for each use of force.

44. Case of Lutsenko and Verbytskyy v. Ukraine (2021): The ECtHR found that Ukraine was
responsible for the violation of Articles 2, 3, 5 and 11 of the European Convention on Human Rights
following the abduction, ill-treatment and torture of two protestors (one of whom was murdered)
by non-state agencies. The two protestors were abused (and one killed) following the Maidan pro-
tests, as a result of escalating violence and excessive force that was approved by state authorities.
The Court held that the Ukrainian Government had failed to protect these protestor’s rights to life,
peaceful assembly and freedom of association, and to safeguard them from torture and inhumane
or degrading treatment. Moreover, the fact no independent and effective criminal investigation had
taken place further violated their rights to a fair trial. Whilst the Court noted that some measures
would be appropriate to contain the protests if they became disruptive, the Ukrainian authorities
had instead taken active steps to punish or intimidate protestors, prevent their participation in future
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events and end the protests more broadly. More info here.

45. Shmorgunov and Others v. Ukraine (2021): the ECtHR held the Ukrainian government
guilty of violating applicants’ right to peaceful assembly guaranteed under Article 11 of the Eu-
ropean Convention on Human Rights. The applicants had participated in mass protests common-
ly referred to as “Euromaidan” and/or “Maidan” organised against the government’s decision to
suspend preparations for the signing of the Ukraine-European Union Association Agreement. The
applicants alleged police ill-treatment, police brutality, arbitrary detentions, and unjustified disper-
sal of demonstrators. The court held that the police officers’ “increasingly violent dispersal of the
series of protests” had the aim to “deter the protesters and the public at large from taking part in
the protests and more generally from participating in open political debate” and therefore, violated

Article 11 of the Convention. Full analysis here.

46. Soledad Maria Granda Castaiieda and others v. Presidency of Colombia and others
(2020): The Supreme Court of Justice of Colombia ruled that the conduct of state authorities in-
volved in the management of mass demonstrations, including the police and the military, has sys-
tematically threatened the right to peacefully protest in Colombia. The case was brought by human
rights defenders which sought the protection of the rights to protest, freedom of expression and of
the press. In its ruling, the Court found that state authorities have routinely engaged in excessive
use of force, stigmatization and arbitrary detentions when dealing with mass protests. In particular,
the Court found that the Anti-Riot Police Squad (Escuadrones Moviles Antidisturbios de la Policia
Nacional) has applied repeated, constant, and disproportionate violence against peaceful protest-
ers, in violation not only of its own protocols but also of constitutional principles and values. The
Court ordered state authorities to refrain from any unlawful conduct when managing peaceful as-
semblies. It also ordered the adoption of a series of positive measures to ensure the full enjoyment
of the right to peaceful protest in the country. In particular, the Court ordered state authorities to
develop, in consultation with key stakeholders, a protocol for the use of force in the management
of peaceful protests, and a protocol to ensure access to information and the monitoring of arrests
during protests. The Court also called for use of 12-bore shotguns by the Anti-Riot Police Squads
to be suspended. More info here.

47. Laguna Guzman v. Spain (2020): The ECtHR found that the forceful and violent dispersal
of a demonstration by police officers that injured a protester violated her freedom of assembly. The
case concerned Ms. Guzman who was peacefully protesting with a rogue demonstration group.
She, along with others, was attacked and incapacitated by police officers in their effort to disperse
the demonstration. An investigation against some of the police officers was dismissed whilst anoth-
er against some protesters ended with their acquittal. The Audiencia Provincial confirmed dismiss-
ing the proceedings against the policemen, saying that they had acted legitimately. Additionally, the
Constitutional Court declared Ms Guzman’s amparo appeal inadmissible. Taking into account the
fact that the protests were peaceful and there was no evidence that they caused public disorder, the
ECtHR held that the violent method used by the police to disperse the protesters was not justified
and amounted to a disproportionate interference. Accordingly, the Court found that Ms. Guzman’s
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right to freedom of assembly under Article 11 of the European Convention of Human Rights had
been violated. More info here.

Sexual and gender-based violence during protests

Cases of sexual and gender-based violence in the context of peaceful protests has also been brought
before courts. The selected decisions here affirmed that such acts violate the victims’ fundamental rights,
including freedoms of peaceful assembly and expression. The decisions stress that officials responsible for
these violations must be held accountable, and effective remedies must be available to victims.

48. Williams v. Zimbabwe (2021): The ACHRP held that Zimbabwe was responsible for vio-
lating the applicants’ rights to freedom of expression, freedom of assembly, freedom of association,
personal liberty, non-discrimination, and equal protection. The petitioners were members of an
organization called Women of Zimbabwe Airse (WOZA) and were systematically harassed, in-
timidated, threatened, arbitrarily arrested, and prevented from engaging in public demonstrations
and peaceful protests. The Commission found that all these were unlawful restrictions because
they were not necessary in a democratic society and served no legitimate aim, such as protecting
national security, public order, public health, or morals. The Commission ordered Zimbabwe to in-
vestigate, prosecute, and punish those responsible for the human rights violations; provide redress
for prejudices suffered by the victims; and carry out human rights training to police and public
officials. More info here.

49. Case of Women Victims of Sexual Torture v. Mexico (2018): The IACtHR found that
Mexico had violated the human rights of eleven women who, on May 3 and 4 of 2006 had been
arrested in the context of a public demonstration. The women were subjected to physical and sexual
abuse, were beaten, threatened, and tortured while they were being arrested, when they were being
transferred to a detention facility and in the facility itself. They were sexually assaulted and many
of them were raped. The Court found that the Mexican State violated the women’s right to personal
integrity, dignity, and private life, the right not to be tortured, the right to assembly, the right to per-
sonal liberty and judicial guarantees, and the right to personal integrity. Full analysis here.

50. Egyptian Initiative for Personal Rights v. Egypt (2013): The ACHPR held Egypt respon-
sible for the violation of Articles 1, 2, 3, 5, 9, 16, 18, and 26 of the African Charter on Human and
Peoples’ Rights (“the Charter”). The present case concerned protests that occurred on 25 May 2005
at the Saad Zaghloul Mausoleum and the Press Syndicate. Supporters of the Egyptian Movement
for Change, who were promoting a constitutional amendment to allow multi-candidate presidential
elections in Egypt, were assaulted by riot police and followers of the National Democratic Party
(“NDP”), the ruling party in Egypt at the time of the events. The victims were targeted due to their
female gender, profession as journalists, and political opinions. In this respect, the Commission
held that the right to freedom of expression is one of the cornerstones of democratic governance;
therefore, public officials are expected to tolerate a higher degree of criticism in their capacity
as public figures. The Commission also ruled that freedom of expression can only be restricted
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pursuant to the Charter when the restriction serves a legitimate purpose and is proportionate and
necessary in a democratic society. Taking account of the fact that the victims were journalists, most
of whom attended the demonstration to disseminate their views on the constitutional amendments
and record the event, the Commission concluded that by facilitating the victim’s assault, the Re-
spondent State infringed their right to freedom of expression under Article 9 of the Charter. More
info here.

51. Multiple Plaintiffs v. head of SCAF (2011): The Court of Administrative Judiciary in
Egypt held that the decision of conducting a compulsory medical examination, in particular a vir-
ginity test on girls detained by the military forces during public protests, is illegitimate as it violates
the Egyptian Constitution and the criminal law. It ruled that the military’s administrative decision
to submit female detainees to compulsory virginity tests was suspended and revoked. The case was
brought by two plaintiffs who had participated in a demonstration in Al-Tahrir Square when one
of them was arrested and subjected to a compulsory examination of her virginity. The defendant
asked the Court to dismiss the case for lack of an administrative decision and because it was filed
by parties with no interest in the dispute. More info here.

Violation of the privacy of protesters

Another issue of increasing importance being brought before courts around the world is the protection
of the right to privacy of protesters. The following cases examine how surveillance and the way in which
the data of protesters is collected and shared conforms to the rights to privacy and freedoms of expression
and peaceful assembly. These decisions emphasize that these measures should meet requirements of legal-
ity, necessity and proportionality and never be aimed at intimidating participants or would-be participants
in protests.

52. R v. the Chief Constable of South Wales Police (2020): The Court of Appeal Civil Divi-
sion unanimously held that the South Wales Police’s use of Automatic Facial Recognition Locate
technology, both in a general manner and specifically on 21 December 2017 and 27 March 2018,
violated the right to privacy under Article 8 of the European Convention on Human Rights, the
United Kingdom Data Protection Act and the Public Sector Equality Duty. The petitioner, Mr. Ed-
ward Bridges, appealed the judgment of the Divisional Court of the Queen’s Bench Division on the
grounds that the use of Automatic Facial Recognition Locate technology violated ECHR Article 8
right to privacy and has the potential to produce discriminatory and deterrent effects on freedom of
expression and the right of assembly. For its part, the South Wales Police argued that the use of the
technology was within its powers, that it was lawful and that notice of its use was given to members
attending public events. The Court of Appeal Civil Division held that the use of Automatic Facial
Recognition technology did not meet the legality requirement under the right to privacy in Article 8
of the European Convention on Human Rights by allowing excessive discretion to the South Wales
Police. Furthermore, the Court held that the South Wales Police could not demonstrate that the use
of such technology would not have a detrimental effect on other rights of the public or that it did
not have the potential to produce discriminatory effects. More info here.
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53. In Re: Banners Placed on Roadside in the City of Lucknow v. State of Uttar Pradesh
(2020): The Allahabad High Court ruled that the posting of banners by State officials publicizing
personal details of individuals accused of vandalism was a violation of the fundamental right to
privacy. The Chief Justice of the Allahabad High Court invoked its public interest jurisdiction and
initiated suo moto proceedings against the Lucknow District administration and the Police admin-
istration (State Executive) for posting the large-scale banners at major roadside areas in response
to damage done during a protest against the Citizenship Amendment Act in December 2019. The
Court held that the displaying of photographs, names and addresses of certain persons publicly by
the State Executive was an “unwarranted interference with [their] privacy.” Publication of such per-
sonal details by the State failed to satisfy the three-part test of legality, legitimacy and proportion-
ality. Accordingly, the Court directed the State to take down the banners and prohibited the public
placement of any additional banners containing personal data of individuals without authority of
law. The case is currently on appeal before the Supreme Court of India, and the banners remain up
until the final adjudication by the Supreme Court. More info here.

54. Mr. B and Mr. S v. Essen Police Headquarters (2019): The Higher Administrative Court
in North Rhine-Westphalia, Germany held that the police infringed upon the right to freedom of
assembly by taking photographs of a public assembly and its participants and publishing it on the
police’s social media platforms. During a public assembly against racism, two police officers took
photographs of the assembly — which allowed for the identification of the participants — for the pur-
pose of the police’s public relations. Two of the participants brought an application seeking a decla-
ration that the police conduct was unlawful and infringed their right to freedom of assembly under
article 8 of the German Basic Law. The Court agreed with the lower court’s reasoning and held that
the taking of photographs at a public assembly deterred future participants and so infringed their
exercise of the right to freedom of assembly. The Court held that there was no statutory basis for
the police conduct and that it was, therefore, an unlawful limitation of the right. More info here.

Internet shutdowns during protests

Recent litigation in domestic and regional tribunals has challenged measures to block or hinder internet
connectivity and place restrictions on social media use in relation to peaceful protests. In the following de-
cisions courts have found that these measures violate constitutional and human rights norms.

55. Chapter One Foundation v. Zambian Information and Communications Technology
Authority (2021): On March 21, 2022, the High Court for Zambia at Lusaka issued a consent
judgment, confirming that the Zambian Information and Communications Technology Authority
(ZICTA) would not “do any act or make any omission outside of their legal regulatory powers
and authority which may inhibit or interrupt the flow of and uninhibited access to information on
all available telecommunication platforms under their control and/or regulation where the interest
of consumers and their consumer and constitutional rights are threatened”. ZICTA also consented
to informing the public within 36 hours of any disruptions of the reason for that interruption. On
August 12, 2021, Zambia held general elections. In the run-up to the election on August 12, local
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media reported that the incumbent president, Edgar Lungu, was planning on shutting down access
to social media during voting “in an effort to maintain peace and order during the voting period”.
Access to internet services was curtailed during the election. More info here.

56. Zimbabwe Lawyers for Human Rights v. Minister of State (2021) The Zimbabwean High
Court held that an order to shut down internet services was unlawful, and ordered that all telecom-
munications service providers restore access to their subscribers. In January 2019, Zimbabwe’s
Congress of Trade Unions called for a national stay-away. Many individuals were arrested in con-
nection with this stay-away. On the second day, January 15, access to internet and social media
platforms including WhatsApp and Facebook, was interrupted in Zimbabwe. The Minister of State,
Owen Ncube, had issued orders under the Interception of Communications Act (the Act) to shut
down the internet in the country. One of the telecommunications service providers, Econet, issued
a statement that “Further to a warrant issued by the Minister of State in the President’s Office for
National Security through the Director-General of the President’s Department acting in terms of the
Interception of Communications Act, internet services are currently suspended across all networks
and internet service providers. We are obliged to act when directed to do so and the matter is be-
yond our control.” More info here.

57. Amnesty International et al. V. Togo (2020): The Community Court of Justice of the Eco-
nomic Community of West African States (ECOWAS) held that the Togolese government violated
the applicants’ right to freedom of expression by shutting down the internet during protests in Sep-
tember 2017. The Court found that access to the internet is a “derivative right” as it “enhances the
exercise of freedom of expression.” As such, internet access is “a right that requires protection of
the law” and any interference with it “must be provided for by the law specifying the grounds for
such interference.” As there was no national law upon which the right to internet access could be
derogated from, the Court concluded that the internet was not shut down in accordance with the law
and the Togolese government had violated Article 9 of the African Charter on Human and Peoples’
Rights. The Court subsequently ordered the Respondent State of Togo to take measures to guar-
antee the “non-occurrence” of a future similar situation, implement laws to meet their obligations
with the right to freedom of expression and compensate each applicant to the sum of 2,000,000
CFA (approx. 3,500 USD). More info here.

58. Bhasin v. Union of India (2020): The Supreme Court of India ruled that an indefinite
suspension of internet services would be illegal under Indian law and that orders for internet shut-
down must satisfy the tests of necessity and proportionality. The case concerned the internet and
movement restrictions imposed in the Jammu and Kashmir region in India on August 4, 2019, in the
name of protecting public order. In the end, however, the Court did not lift the internet restrictions
and instead, it directed the government to review the shutdown orders against the tests outlined in
its judgment and lift those that were not necessary or did not have a temporal limit. The Court reit-
erated that freedom of expression online enjoyed Constitutional protection, but could be restricted
in the name of national security. The Court held that though the Government was empowered to
impose a complete internet shutdown, any order(s) imposing such restrictions had to be made pub-
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lic and was subject to judicial review. More info here.

59. Case of Disha A. Ravi (2021): The Patiala House Court, a lower court in the Indian capital
of New Delhi, in an interim decision, granted bail to the applicant who had been involved in the cre-
ation and sharing of “Toolkit” documents on social media. The digital Toolkit contained documents
in relation to nationwide protests against the newly introduced Farmers Bills and the applicant was
arrested for the offences of sedition and criminal conspiracy for her part in the circulation of the
Toolkit. While allowing the applicant’s bail application because of the lack of any strong reason
or evidence that would result in the contrary, the Court made pertinent observations on the appli-
cability of the law of sedition. In so doing, the Court upheld a citizen’s right to dissent and protest,
which rights are protected under the fundamental right to free speech — it further stated that dissent
and divergence of opinion was a sign of a healthy democracy. The Court also held that the right to
seek a global audience without any geographical barriers on communication was a part of freedom
of speech and expression. More info here.

60. Elvira Dmitriyeva v. Russia (2019): The ECtHR held that Russia violated the rights to
freedom of expression, peaceful assembly, personal liberty, effective remedies, and guarantees of
fairness by denying approval for a peaceful anti-corruption protest and then arresting and fining
the organizer who ultimately held the event. Ms. Dmitriyeva applied for authorization to hold a
peaceful assembly against government corruption in Russia to join a series of protests to be held
nationwide on March 26, 2017. The regional authorities denied the request to hold the protest
because they had other events planned at those locations. The protest was held despite not having
authorization and took place peacefully, but in the end, its organizer was arrested for a few hours,
fined, and sentenced to provide community service work hours for having promoted and held an
unauthorized assembly by the Aviastroitelnyy District Court of Kazan and the Vakhitovskiy Dis-
trict Court. Both decisions were affirmed by the Supreme Court of Tatarstan. The ECtHR had to
decide whether the arrest of Ms. Dmitriyeva, for posting a message on the website “Vkontakte”
to spread the protest, violated her right to freedom of expression. The ECtHR noted that domestic
law prescribe that organizers of public events may only campaign to call for participation in such
events only when the event has been approved by the competent regional authority. However, the
European Court found that Ms. Dmitriyeva’s conviction violated her right to freedom of expres-
sion. The ECtHR emphasized that neither the Government nor the Russian domestic courts referred
to legitimate purposes for arresting Ms. Dmitriyeva. In particular, it remarked that Russia has never
claimed that the public event presented a risk to public safety or might lead to public disorder or
crime. Further, the ECtHR stated that the applicant’s message has public interest and is entitled to
strong protection. It also considered the subsequent arrest of the organizer to be a disproportionate
restriction on freedom of expression. Full analysis here.

61. Kablis v. Russia (2019): The European Court of Human Rights held that prohibiting Mr.
Grigoiy Kablis from holding a demonstration, and ordering the removal of his online posts about it,
violated his rights to freedom of expression and public assembly, protected by Articles 10 and 11 of
the European Convention on Human Rights, respectively. In September 2015, following news that
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Russian law enforcement launched a criminal investigation into senior officials of the Komi Repub-
lic, north-east Russia, Mr. Kablis sought permission from the municipal authorities to hold a public
gathering for around fifty persons in the main town square. He also published three blog entries and
a social media post about the gathering, the criminal investigation, and other political topics. The
authorities refused his request, blocked his blog, and forced the social media company to delete
his account. Mr. Kablis unsuccessfully complained against the refusal and the blocking in Russian
courts. The European Court of Human Rights held that the Russian government failed to show that
it was necessary in a democratic society to refuse Mr. Kablis’s request to hold a picket. The Court
also held that the blocking equated to prior restraint and the authorities failed to provide relevant
and sufficient reasons for interfering with his right to freedom of expression. Full analysis here.

Protection of journalists covering protests

In the following decisions courts recognize that the media plays a crucial role in providing information
about protests and the way in which the authorities handled them (“watch-dog” role). They further exam-
ine restrictions imposed by public officials and law enforcement against journalists for their coverage of a
demonstration.

62. 00O Flavus and Others v. Russia (2022): The ECtHR unanimously held that the “whole-
sale blocking of opposition online media outlets” violates freedom of expression, ordering the Rus-
sian government to pay €10,000 as compensation to each applicant. This was after the applicants’
request before national courts for a judicial review of a blocking measure imposed by the Prosecutor
General was dismissed. The blocking measure was made through the telecommunications regulator
on the basis that the websites owned by the applicants “revealed a uniform thematic trend towards
the coverage of public events of an unlawful nature in Russian territory”. The ECtHR reasoned that
“blocking access to an [entire] website was an extreme measure which ... deliberately disregarded
the distinction between the legal and illegal information the website might contain”, and that the
“measures taken before a judicial decision had been issued on the illegality of the published content
had amounted to a prior restraint on publications”. More info here.

63. Silveira v. Sao Paulo State Treasury Office (2021): The Supreme Federal Court of Brazil
held that the State is liable for injuries to journalists caused by police action when covering pro-
tests. A journalist was hit in the eye by a rubber bullet when covering a protest and lost 90% of his
vision in that eye. He sought compensation from the State and was successful in the first instance
court. When the second instance court overturned the decision, holding that the State was not liable,
he appealed to the Supreme Federal Court. The Court examined the rights to freedom of the press
and to work, and the UN guidelines on the use of less-lethal law enforcement mechanisms, and
awarded the journalist compensation for medical expenses, loss of earnings and pain and suffering.
More info here.

64. Index Newspapers v. City of Portland (2020): The United States Court of Appeals for the
Ninth Circuit lifted a stay issued on August 27, 2020, reinstating the district court injunction that
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barred federal agents from dispersing, arresting or using physical force against journalists and legal
observers during protests in the city of Portland. The action was brought in June by Index Newspa-
pers LLC and a range of journalists, photographers and legal observers. The Plaintiffs allege that
federal agents in the U.S. Department of Homeland Security (DHS) and the U.S. Marshals Service
(“Federal Defendants”) targeted journalists and legal observers in violation of their First and Fourth
Amendment rights. Overturning the stay against the preliminary injunction, the majority opinion
ruled that the Federal Defendants did not show a strong likelihood of success on the merits of the
claim. The Court reasoned that, on the basis of the entrenched recognition of the public’s right to
protest and the widely accepted importance of the press, the Plaintiffs had demonstrated a likeli-
hood of success on the merits of their First Amendment right-of-access claim. More info here.

65. Case of Shahidul Alam (2019): In August 2019, the Supreme Court of Bangladesh upheld
the order of the High Court division of the Supreme Court of Bangladesh (High Court), in which
the High Court had ordered a stay on the investigation of photojournalist and human rights activist
Dr. Shahidul Alam, under the (now repealed) Section 57 of the Information and Communication
and Technology Act, 2006 (ICT). The journalist was being investigated for a live video he posted
on Facebook and comments he made in an interview about protests by Bangladeshi students against
the Government. Section 57(2) provided for punishment for “publishing fake, obscene or defaming
information in electronic form”, and was punishable with imprisonment for a term of ten years. Dr.
Alam allegedly made false and malicious comments and statements on the Facebook live video
and an interview regarding the protests against the death of two students who had died due to lack
of road safety mechanisms and traffic mismanagement by the Government. He was arrested on
August 5, 2018 and released on bail by order of the High Court on November 15, 2018. In March
2019, Dr. Alam filed a writ petition challenging the legality of charges against him. The High Court
suspended the investigation of him and issued a ruling asking the government why the investiga-
tion against him should not be declared illegal and contrary to the Constitution of Bangladesh and
the Digital Security Act, 2018. The High Court’s order of stay was challenged, and in appeal, four
judges of the appellate division of the Supreme Court upheld the stay order of the High Court and
directed the High Court to dispose of the case in a time bound manner. More info here.

66. Butkevich v. Russia (2018): The ECtHR found that the Russian Government had violated a
journalist’s right to freedom of expression by arresting, prosecuting and sentencing him to adminis-
trative detention following his attempt to photograph a protest. The journalist, Maksim Butkevich,
was arrested by the Russian police while covering a street protest during the 2006 G8 summit in St.
Petersburg. He was subsequently sentenced to two days’ administrative detention, despite the fact
that he had identified himself as a journalist to the police. The ECtHR found that the journalist’s
rights to liberty and security, a fair trial, and freedom of expression had been violated by the Rus-
sian authorities and courts in this case. The ECtHR found that the arrest was not in accordance with
Russian law. It also applied “strict scrutiny” to prosecution and conviction of the journalist, since
they ensued his removal from the scene of a demonstration. In this regard, it found that the Russian
authorities and courts had not given sufficient consideration to whether the journalistic function
performed by Mr. Butkevich excused or mitigated his alleged actions, whether the demonstration
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threatened public order, and whether the measure adopted against Mr. Butkevich was proportion-
ate. More info here.

67. Richard Velez Restrepo v. Colombia (2012): The IACtHR held that Colombia violated Ar-
ticle 13 of the American Convention on Human Rights when military officers assaulted a journalist
who was covering an anti-government demonstration. The court wrote that Article 13 encompasses
both an individual right to seek and impart information, including its mass dissemination, and a col-
lective social right to receive information provided by others. Further the court found that the attack
was meant to silence the journalist which could have a chilling effect on other journalists. Because
the state also failed to protect and investigate the threats and harassment suffered by his family,
their rights to humane treatment, protection of their honor and dignity, right to freedom of move-
ment and residence, and right to judicial protection, among others, were violated. More info here.
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